





Vol xix. 
THO B. PATON, - - Editor. 
I d monthly. 
Subs ns, per year - . - $4.00 
six months - 2.25 
Sing bers - - - - 40 
C spondence and communications should 
be a ssed to THOMAS B. PATON, Editor, 
TI s Building, corner of Greenwich and 
Tha Streets, New York. 
1 to banking and financial law and 
) Contributions on topics of present in- 
vn bankers, visitng New York, are 
ted to call upon us. 


As leading to an em- 
phatic and unanimous 
expression of sentiment condemna- 
tory of the Fowler Branch Banking 
bill, the recent convention held at 
Kansas City was a decided success, 
for it leaves no doubt as to where the 
bankers of the Middle West stand 
upon the subject. Elsewhere we pub- 
lish an account of the joint sessions, 
made up from the impressions of an 
onlooker, for the editor of this Jour- 
nal enjoyed the privilege and pleasure 
of attending at the meetings and lis- 
tening to the speeches and addresses 
made for and against the propos- 
ition for a system of branch banks, 
and for an asset currency. The Jour- 
nal makes no attempt to publish a 
detailed account of all that was said 


The Kansas City 
Convention. 


NEW YORK, May, 1902, 


THE BANKING LAW JOURNAL. 








No. 5, 


and done at the Kansas City Conven- 
tion. Fora full account of the pro- 
ceedings, the reader is referred to the 
supplements published by the New 
York “‘Financier’’ and by the ‘‘Ameri- 
can Banker.” 


Maturity of 
Demand Paper. 


When a promissory note, 
payable on demand, is to 
be regarded as due so that a demand 
of payment, thereafter made, will be 
too late to hold an indorser, or a 
transfer thereafter made, will not 
carry to the purchaser freedom from 
equities between prior parties, is a 
question which has, in the past, con- 
stantly recurred in commercial 
circles and before the courts of the 
country. Thelaw merchant has es- 
tablished, as a general rule, that such 
paper must be presented withina rea- 
sonable time to hold indorsers, and 
that it becomes overdue, soas tosub- 
jecta new holder to equities where it 
has been outstanding for more than 
a reasonable time; but it has left to 
the courts the determination, to be 
judged from the facts and circum- 
stances of each particular case, of 
what is or is not such reasonable 
time, with the result that, conditions 
and views differing, there has, in the 
past, been no uniform period of time 
established throughout the country 
which could be recognized by all as 
a standard for guidance in determin. 
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ing the maturity of this class of .in- 
struments. 

To obviate this, the legislatures in 
several of the states have, at different 
times, enacted a statutory period of 
“reasonable time’’—sixty days in 
some states, four months in others— 
beyond which, demand paper was re- 
garded as overdue, and within or be- 
fore the expiration of which, present- 
ment for payment was required to be 
made to hold indorsers. One of the 
states in which a sixty day period 
was established, was Massachusetts, 
which made such a statutory provis- 
ion as early as the year 1839. But 
when the Negotiable Instruments 
Law was drafted, its framers, wheth- 
er their judgment was good or bad 
upon this point, did not incorporate 
any fixed period of reasonable time 
for maturity of demand paper, but 
simply adopted the rule of the law 


merchant upon the subject; and so, 
the Negotiable Instruments Law pro- 
vides that where an instrument is 


payable on demand, presentment 
must be made within a reasonable 
time after its issue (except that in the 
case of bills of exchange presentment 
may be made within a reasonable 
time after the last negotiation there- 
of); and in determining what 
is a reasonable time, or an un- 
reasonable time, the Negotiable 
Instruments Law further provides 
that regard is to be had to the na- 
ture of the instrument, the usage of 
trade or business, if any, with respect 
to such instrument, and to the facts 
of the particular case. Now, when 
this law came to be enacted in any 
state which, theretofore, had estab- 
lished a statutory period of reason- 
abie time, the former state statute 
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was repealed or supplanted ani the 
rule of the Negotiable Instruments 
Law was substituted. 

The result is shown in a decision of 
the supreme court of Massachusetts 
which we publish in this number, 
where the Negotiable Instruments 
Law has supplanted the sixty day 
rule. Two promissory notes, paya. 
ble on demand and indorsed in blank, 
dated December 10, 1899, and Janu. 
ary 5, 1900, respectively, were pre- 
sented for payment and notice of 
dishonor was given on April 4, 1900, 
following. This was about three 
months after the date of the last 
note, and between three and four 
months from the date of the first note. 
The question before the court was 
whether demand had been made 
within a reasonable time, as defined 
by the Negotiable Instruments Law. 
There was no evidence in case 
showing what the usage of business 
or trade was upon the subject. The 
court points to the fact that for 
nearly sixty years before the enact- 
ment of the Negotiable Instruments 
Law, the state statute which was re- 
pealed by that law, provided sixty 
days as a reasonable period of time, 
and it says that it is not aware that 
since the enactment of the Negotia- 
ble Instruments Law, any usage of 
trade or business with respect to de- 
mand notes has grown up different 
from that which had had the force of 
law for nearly sixty years. Therefore, 
in the absence of positive of usage, it 
adopts the usage which, by force of 
statute, had prevailed for so long in 
the state, and holds that under the 
Negotiable Instruments Law the rea- 
sonable time provided must be read 
to mean sixty days. Testing the case 


the 
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in question by the law, as thus con- 
strued, the court holds that a de- 
mand on the maker of the notes in 
question should have been made at 
or beic re the expiration of sixty days 
from . Yate, in order to hold the 
indorser, ..d as this was not done, 
but over three months had elapsed 
before demand, the indorser was dis- 
charged. 

This decisionis interesting as show- 
ing how this “reasonable time”’ pro- 
vision of the Negotiable Instruments 
law has been construed in Massachu- 
setts, and it is instructive, as well, 
as it provides a rule for the guidance 
of bankers in that State. 


Draft to 
Impersonator. 


In our June number for 
1901 we published an 
article on the subject of ‘Checks to 
Impersonators—What the Courts 
Have Decided and What the Law is 
Upon This Peculiar Transaction.”’ In 
this article we cited all the cases 
which have been decided in this coun- 
try upon this subject, and analyzed 
the differences of view which had led to 
contrary conclusions in certain cases. 
To the body of decisions there col- 
lected, there is now to be added a de- 
cision of the New York Court of Ap- 
peals in a case which will be found 
published in this number. A man 
named Hudson, living in Texas, had 
impersonated another man named 
Hudson, whose wife owned real es. 
tate in Denver. The Texas Hudson 
had negotiated for and had arranged 
to receive a loan of money upon the 
security of the land which it was 
supposed his wife owned. He had di- 
rected the lender to pay the proceeds 
of the loan, after deducting expenses, 
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to a Denver bank, and he had ar- 
ranged with the Denver bank to re- 
ceive such proceeds and to remit the 
same to him. This was done and the 
Denver bank issued its New York 
draft, payable to Hudson, which was 
sent to Hudson the impersonator, 
and after the latter had indorsed it, 
the draft was purchased in good 
faith by a bank in Texas. The draft 
had been accepted by the New York 
drawee, but its payment had been 
stopped. The action was by the 
Texas bank, purchaser, against the 
acceptor bank, which defended against 
payment on the ground that the in- 
dorsement was a forgery and the 
holder had no title. But the New 
York Court of Appeals holds that the 
impersonator, Hudson, was intended 
as the payee of the draft, and that 
the Texas bank received it through 
the indorsement of the payee. 
Though the draft represented the 
proceeds of the fraud committed on 
the lender, the Texas bank had no 
knowledge of that fraud; and as it 
purchased the draft in good faith, for 
value, through indorsement of the 
payee, itis held entitled to recover 
its amount. 


Broker and 
Customer. 


In a Massachusetts’ case, 
which we publish in this 
number, the relation between a cus- 
tomer purchasing stock on a margin, 


and his broker, is defined. It is not 
that of pledgor and pledgee, but the 
broker is owner of the stock and it is 
taxable as his property. A broker is, 
generally speaking, not bound to keep 
the stock of any one customer dis- 
tinct, but has the right to take a 
single certificate in his own name for 








312 


THE BANKING 






several customers, and the power to 
pledge the whole to a bank for ad- 
vances made to him. 


Surety on Certifi- 
cate of Deposit. 


It is not often that we 
find suchacontractual 
relation as that of surety on a certifi- 
cate of deposit. Generally, when a 
man or woman puts his or her money 
in a bank and takes a certificate of 
deposit as evidence of the debt, faith 
and confidence in the soundness of 
the bank is so strong, that the certifi- 
cate and responsibility of the issuing 
bank alone constitute sufficient vouch- 
er for the deposit. But we publish a 
case in this number, decided by the 
New York Court of Appeals, where a 
certificate of deposit, issued by a pri- 
vate banking firm contained, in ad- 
dition to the signature of the issuing 
bank, the signature of a third person, 
subscribed thereunder, to make it ac- 
ceptable to the payee; and the bank- 
ing firm having failed, the question 
for the court was as to the character 
of liability assumed by such third 
party. Before the case had gone to 
court he had died, and it was con- 
tended on behalf of his estate that 
there was no liability, as the instru- 
ment certified that the money had 
been deposited in bank to be paid on 
return, and that the subscribing third 
party had not received the deposit. 
But the court refuses to agree with 
this contention. It holds, in brief— 
the full opinion is published else. 
where— that the certificate of deposit 
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was a negotiable instrument; that 
the credit signer was a surety; that 
he was not only individually liable as 
such, but as ostensible partner ip the 
banking firm to the payee, .cacfe Ccer- 
tificate and to ail others ¢,j, «om he 
was held out as partner, although 
not in fact such; and that where his 
estate was insufficient to pay both 
his individual and the firm debts, for 
which he was so liable as ostensible 
partner, the holder of the certificate 
was entitled to be paid out of his 
estate as for an individual debt, be- 
fore any part thereof could be applied 
upon the debts of the firm. 

In this case, there was a further 
claim made upon the estate of the 
party who had signed the certificate 
of deposit, growing out of another 
deposit by a different person which 
had been made with the banking firm 
and as to which he was sought to be 
held as a partner. But, in this in- 
stance, it appeared that the one who 
had made the deposit knew that the 
party in question was not, in fact, a 
partner, and the court refuses to hold 
his estate liable. It limits his respon- 
sibility to those creditors of the bank- 
ing firm who were led to believe that 
he was a partner of the banking 
firm. 

This case illustrates the troubles 
and responsibilities which sometimes 
flow out of suretyship and which 
may not only extend throughout a 
man’s life, but may be left as an un. 
welcome legacy to his relatives after 
his decease. 


THE NEGOTIABLE INSTRUMENTS LAW. 


A COURSE OF STUDY 


OF 


NEGOTIABLE INSTRUMENTS 
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LAW 


YORK, CONNECTICUT, COLORADO, FLORIDA, VIRGINIA, MARYLAND, MAS- 


SACHUSETTS, WASHINGTON, OREGON, NORTH CAROLINA, UTAH, TENNESSEE, WIS- 
CONSIN, NORTH DAKOTA, RHODE ISLAND, THE DISTRICT OF COLUMBIA, 


PENNSYLVANIA 
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ARIZONA. 
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subject in all the above states 
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NEGOTIABLE INSTRUMENTS IN 
GENERAL. 


CLE VIII, NOTICE OF DISHONOR, 


(Continued. ) 


The next section for consideration 
is that which provides the rule as to 
notice of dishonor for non-payment, 


Commenced 


in June 1849 number 


where there has been a prior notice of 
dishonor for non-acceptance. 


Section 187. Notice of non pay- 
ment where acceptance refused— 
Where due notice of dishonor by non- 
acceptance has been given, notice of 
a subsequent dishonor by non-pay- 
ment is not necessary, unless in the 
meantime the instrument has been 
accepted. 


When a bill of exchange is dishon- 
ored by non-acceptance, an immedi- 
ate right of recourse against the 
drawers and indorsers accrues to the 
holder, and no presentment for pay- 
ment is necessary. (Section 248.) But 
sometimes, after a bill has been dis- 
honored by non-acceptance, the hold- 
er will again make presentment for 
payment at maturity. If this isdone 
and the bill is again dishonored by 
non-payment, the act provides (sec- 
tion 265) that ‘‘a bill which has been 
protested for non-acceptance may be 
subsequently protested for non-pay- 
ment.”” But this subsequent protest 
is unnecessary and optional with the 
holder, unless the instrument has 
been accepted, after the first refusal 
to accept. Where there has been no 
acceptance, after a dishonor for non- 
acceptance, neither protest nor notice 
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of non-payment is required. Section 
187, we see, expressly provides that 
where due notice of dishonor by non- 
acceptance has been given, notice of 
a subsequent dishonor by non-pay- 
ment is not necessary, and as to pro- 
test (which is only necessary in any- 
event in cases of foreign bills of ex- 
change) this is dispensed with “by 
any circumstances which would dis- 
pense with notice of dishonor.”’ (Sec: 
tion 267.) 


Section 188. Effect of omission to 
give notice of non-acceptance. An 
omission to give notice of dishonor 
by non-acceptance does not prejudice 
the rights of a holder in due course 
subsequent to the omission. 


Some bills of exchange require pre- 
sentment for acceptance, and sumedo 
not. Where the bill is payable after 
sight, or in any other case where pre- 
sentment for acceptance is necessary 
to fix the maturity of the instrument, 
or where it expressly stipulates that 
it shall be presented for acceptance, 
or where it is drawn payable else- 
where than at the residence or place 
of business of the drawee, present- 
ment for acceptance is necessary. On 
the other hand, a bill payable so 
many days or months after date, or 
at any fixed time after its date, does 
not legally require to be presented 
for acceptance; yet itis quite usual, 
and the proper course, so to present 
it. Now when a bill is presented for 
acceptance, whether such presentment 
is legally necessary or not, and isdis- 
honored by non-acceptance, notice of 
dishonor for non-acceptance must be 
given. The act provides (section 
247) that “‘where a bill is duly pre- 
sented for acceptance and is not ac- 
cepted within the prescribed time,the 
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person presenting it must treat the 
bill as dishonored by non-acceptance, 
or he loses the right of recourse 
against the drawer or indorsers.” 
This applies, as well, to cases where 
presentment for acceptance is not le. 
gally necessary, as to cases where it 
is. Presentment for acceptance in 
fact being made, and dishonor fol- 
lowing, the drawer and indorsers are 
entitled to notice of dishonor, else 
they are discharged,and the neglect is 
not cured by a subsequent present- 
ment for payment followed by notice 
of dishonor. 

Section 188, above, exempts from 
the consequences of the omission to 
give notice of non-acceptance—i. e., 
loss of recourse upon drawer and in- 
dorsers—holders in due course who 
acquire the instrument subsequent to 
the omission. As to them the draw- 
er and indorsers remain bound. If a 


bill passes into the hands of a holder 


in due course after a dishonor by 
non-acceptance, he may charge a 
drawer or indorser by a subsequent 
notice of dishonor for non-acceptance 
or non-payment. 

In Wisconsin the legislature have 
added the following additional pro- 
vision to section 188: ‘But this 
shall not be construed to revive any 
liability discharged by such omis- 
sion.”’ We presume this means that 
it shall not revive any liability to the 
holder whose neglect to give notice 
of non-acceptance has discharged the 
drawer and indorsers from liability 
to him. That would seem plain 
enough without the addition. 

The final section of Article VIII. 
provides the rule as to the necessity 
of protest; when it must and when it 
need not be made. 
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Section 189. When protest need not 
be made; when must be made.— 


Where any negotiable instrument has 
been dishonored it may be protested 
for non-acceptance or non payment 
as the case may be; but protestis not 
required, except in the case of foreign 
bills of exchange. 


It is the customary thing in the 
commercial world when a bill of ex- 
change, a promissory note, a bank 
check, or other negotiable instru- 
ment, is dishonored, to cause the 
same to be protested for non accept- 
ance or non-payment as the case may 
be. Legally, under the law merchant, 
and by the Negotiable Instruments 
Law, protest, as distinguished from 
presentment and notice of dishonor, 
is not absolutely necessary except 
where the instrument is a foreign bill 
of exchange. A foreign bill of ex- 
change is one not drawn and paya- 
ble in the same state. A bill drawn in 
one state and payable in another 
state, is a foreign bill, equally with 
a bill drawn in one country and pay- 
able in another. As to this instru- 
ment, protest upon dishonor is ab- 
solutely necessary. The protest is the 
only means of proving dishonor. As 
to all other instruments, protest is not 
absolutely necessary. The presentment 
and fact of dishonor may be proved 
by other means. But the ease and 
convenience of making proof of the 
fact of dishonor and notice to the in 
dorsers by means of a protest, in 
comparison with other methods of 
proof, has led to its almost universal 
adoption in cases of the dishonor of 
all negotiable instruments and what 
are known as “‘permissive’’ statutes 
have been enacted in about every 
state in the Union, authorizing and 
permitting a protest upon the dis- 
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honor of negotiable instruments, other 
than foreign bills of exchange, but 
not requiring it except in the last 
named class of instruments. Com- 
mercial convenience and necessity 
have forced the enactment of these 
statutes; and section 189 of the Ne- 
gotiable Instruments Law provides 
ashort and simple rule, in harmony 
with commercial necessity, covering 
the subject. 


ARTICLE IX.—DISCHARGE OF 
INSTRUMENTS. 


NEGOTIABLE 


We now come to the final act in the 
drama in which the negotiable instru- 
ment plays so important a part. 
The time has come when it has ful- 
filled its mission, and is to be laid 
away at rest; and Article IX. pro- 
vides the rules governing the subject 
of its discharge from duty, and show- 
ing the different ways in which this 
discharge is effected. Of course the 
principal method of discharge is by 
payment. Payment is the ultimate 
aim and object of its existence. The 
instrument is made to be paid. It 
has, in the course of its circulation, 
paid and satisfied debts more or less 
in number, between different transfer- 
ring holders, but these settlements 
have all been based and effected, on 
faith that at the end of its career, 
when the time of its maturity is 
reached, it itself will be paid and re- 
deemed in the real value which it rep- 
resents, the money of the country. 

But while payment is the principal 
means by which a negotiable instru- 
ment is discharged, it is not the only 
means. The instrument may be in- 
tentionally destroyed or cancelled by 
the holder; or it may die the death 
of the statute of limitations; or the 
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holder may renounce his rights to it; 
or the holder may be guilty of so ma- 
terially altering its terms, as to ef- 
fectually kill it. Sometimes, also, the 
instrument, freighted with the abso- 
lute and conditional liabilities of 
parties to pay it, is discharged by 
some act of the holder, as to the con- 
ditional parties, but remains enforce: 
able against the primary debtors 
thereon. Article IX. provides rules 
covering all these matters. 


Section 200. Instrument; how dis- 
charged —A negotiable instrument is 
discharged: 

1. By payment in due course by or 
on behalf of the principal debtor; 

2. By payment in due course by the 
party accommodated, where the in- 
strument is made or accepted for ac- 
commodation; 


3. By the intentional cancellation 
thereof by the holder; 
4. By any other act which will dis 


charge a simple contract for the pay- 
ment of money; 


5. When the principal debtor be- 
comes the holder of the instrument at 
or after maturity in his own right. 


Taking up these five subd visions, the 
instrument is discharged (1) by pay- 
ment in due course by or on behalf of 
the principal debtor. We have seen, 
by section 148, that “payment is 
made in due course where it is made 
at or after the maturity of the instru. 
ment to the holder thereof in good 
faith and without notice that his ti- 
tle is defective.’ What contitutes 
such payment is often a subject of 
controversy. 

The following case arose in lowa 
(Stoddard v. Burton 41 Iowa, 582): 
A promissory note had been made, 
payable to A or bearer, on or before 
January 6, 1868. The note was lost 
by, or stolen from, the real owner, 
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and was paid by the maker to a man 
in possession of it, on October 1i, 
1866, which was before the time a)b- 
solutely fixed for payment by the 


note. Later, the true owner sued 
the maker upon the note, alleging it 
had been lost or stolen. The maker 
defended on the ground that it had 
been paid to the holder. The trial 
court held the maker must pay over 
again, but the supreme court reversed 
this, and held that payment by the 
maker had been in due course. It 
pointed out that the note was paya- 
ble to bearer and the presumption was 
that the person in possession of it 
and who received payment, was the 
owner. While payment of a note 
which has been lost or stolen, before 
it is due, does not discharge the 
maker from liability to the real own- 
er, because the payment is out of the 
ordinary course of business, here, by 
the express provision of the note, the 
maker had the option to pay it be- 
fore its due date, and his exercise of 
that option, by payment before the 
time absolutely fixed, was not a pay- 
ment out of the ordinary course of 
business. Further, the court held, 
that mere suspicion that a person in 
possession of a note payable to bearer 
may not be the owner, will not make 
the payment one in bad faith; there 
must be circumstances amounting to 
clear proof that he is a fraudulent 
holder. 

Sometimes the question arises 
whether a renewal note is taken in 
payment of a former note, or merely 
as an extension of the obligation of 
the former note. This is generally 
held to depend upon the intention of 
the parties. The following case arose 
in Massachusetts (Agawam National 


THE NEGOTIABLE. INSTRUMENTS LAW, 


Bank v. Downing, 169 Mass. 297): 
A's note for $250 and B’s note for 
$200, the payee being the same in 
each, were indorsed by the payee to 
a bank. At maturity, the payee gave 
the bank his own note for $450, and 
pledged the two notes to the bank as 
collateral security. Subsequently the 
bank sued A, as maker of the $250 
note, and he contended that it had 
been paid by the new note given the 
bank by the payee. The court held 
that whether the $450 note operated 
as payment of the $250 note was a 
question of fact depending upon the 
intention of the parties and the other 
circumstances surrounding the tran- 
saction. The finding of fact was that 
it was not a payment. There was 
nothing in the arrangement be- 
tween the payee and the bank 
which released the maker. His lia- 
bility on the note was an abso- 
lute one. Delay on the bank’s part to 
enforce payment, from whatever mo. 
tive, or however long continued, if 
not for six years, would not release 
him. The case is not altered because 
the delay was at the request of the 
indorser, and accompanied by an 
agreement between the bank and him 
that the maker’s overdue note should 
be regarded as security for the new 
note given by the payee. The old 
note not having been paid by the 
new note, the maker must pay it. 
The following novel question arose 
in New York in 1893 (Madison 
Square Bank v. Pierce, 137 N. Y. 
444): A note made for a valuable 
consideration, was indorsed by the 
payee to a bank, and was dishonored 
at maturity. The indorser became 
insolvent, and the bank collected 73} 
per cent of the note from his estate. 
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Later the bank sued the maker for 
the full amount of the note. He 
claimed part payment by the in- 
dorser. The Court of Appeals held 
there had been no part payment by 
the maker, and that he must pay the 
full amount of the note, and that the 
bank would receive so much of the 
proceeds as represented the part pay- 
ment by the indorser, as a trustee for 
him. The reasoning of the court was 
substantially this: 

The maker is the ultimate debtor, 
the person who ought to pay the 
debt, both in discharge of the obliga- 
tion to the holder and in exoneration 
of the indorser. The bank was the 
legal holder. Upon production of 
the note and the usual proof, judgment 
against the maker for the full amount 
was inevitable, unless some defense 
should be interposed. The only pos- 
sible one for the maker was part pay- 


ment; and he was compelled to as- 
sert that the money paid by the in- 
dorser to the holder inured to the 
benefit of the maker as a payment on 


his debt. But that contention can- 
not prevail for obvious reasons. The 
indorser’s payment did not in the 
least less:n or satisfy the maker's 
debt. He owed it all exactiy as 
before. What had happened possibly 
changed somewhat the real creditor, 
but left the whole debt due and un 
paid. Towhom he should pay might 
become a new question, but how 
much he should pay in discharge of 
the note was not made doubtful in 
any degree. What the indorser’s es- 
tate paid to the holder is familiarly 
described as a payment, but it was 
such relatively to the indorser’s lia- 
bility alone; while relatively to the 
obligation of the maker, it was an 
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equitable purchase instead of a pay- 
ment. There was no privity be- 
tween maker and indorser as it 
respects the action of the latter. He 
paid not as the agent of the maker, 
not at his request, not for his benefit, 
and under no duty to relieve him, but 
independently, upon his own obliga- 
tion, to lessen his own responsibility, 
and not at all to discharge the ulti- 
mate debt which it was the maker’s 
duty to pay. The maker, therefore, 
cannot utilize for his own benefit a 
payment which, as to him, is not a 
payment upon the debt. The ques- 
tion becomes one, merely, to whom 
he shall pay and who may sue for 
and collect the whole unpaid sum. 
In that question the maker has no 
concern beyond the inquiry whether 
he may become liable to different per- 
sons for the same debt and encounter 
the danger of paying it twice. He is 
in no such peril. The judgment in 
favor of the holder is a bar to any 
other suit on the same note and pay- 
ment to the holder discharges the 
note utterly. Ordinarily, the in- 
dorser cannot recover except upon 
the note and as holder and in accord- 
ance with the law merchant. If he 
ever has any other right of action 
against the maker, it is either in 
equity or by force of some facts be- 
yond the bare relation established by 
the paper. And where the note is 
merged in the holder’s judgment, or 
paid in full to him by the maker, the 
indorser’s only right is through the 
judgment or against the proceeds, if 
he has made a partial payment to 
the holder. That does the indorser 
no wrong. If heis not content that 
the holder shall collect to some ex- 
tent as his trustee, he may prevent 
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it by payment in full to the holder 
and so entitle himself to the posses. 
sion of the note on which to sue, or 
if judgment kas been obtained, to be 
subrogated to all the rights of the 
holder therein. There is no very great 
importance in the question which 
method of securing payment from 
the maker is adopted, since the same 
result follows from each, and it nar- 
rows down to the inquiry whether, 
as matter of correct doctrine and of 
convenience in practice, the holder 
may recover the whole debt against 
maker or acceptor for himself and as 
trustee for the indorser to the extent 
of his acquired interest; or whether 
he shall take judgment only for the 
balance, leaving the indorser to sue 
in some way and on some theory, 
which apparently could not be upon 
the note because already merged in 
the judgment, but might be for 
money paid for the use of the maker, 
since he got the benefit of it in the 
reduction of the judgment. The for- 
mer seems to be the logical and con- 
venient method, and we shall follow 
it. It must not be forgotten, how- 
ever, that the doctrine has no appli- 
cation to accommodation paper, and 
rests wholly upon the actual and 
ultimate indebtedness of maker or 
acceptor as the party who ought to 
pay. Inacase like the one before us, 
where no disturbing facts affect the 
relations of the parties as fixed by 
the paper itself, the holder may sue 
and recover the full amount, receiving 
so much of the proceeds as represents 
a part payment by the indorser, as 
trustee for him. 

Upon the subject of what consti- 
tutes payment, it may be added that 
possession of a bill of exchange by 
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the acceptor, or of a promissory note 
by the maker, after it has been in cir- 
culation, is generally held to be prima 
facie evidence of payment. In an Ar- 
kansas case (Hollenberg v. Lane, 47 
Ark., 394), the maker of promissory 
notes, given for a piano, upon being 
sued on the notes by the payee, pro 
duced them in evidence as showing 
that she had paid them. The payee tes- 
tified that he had putthe notes n the 
hands of an attorney at the place of 
residence of the maker for collection; 
and that the attorney instituted suit 
on the notes, but caused it to be dis- 
missed, saying that the maker’s hus- 
band was going to pay them off. It 
also appeared that the maker’s hus- 
band had afterwards delivered the 
notes to the maker, informing her 
that he had paid them, and took 
from her a release of a debt he 
owed her as repayment for his out- 
lay. The payee never received any 
money from his attorney on account 
of the notes, and had never author- 
ized the attorney to settle the claim 
for less than its face and interest. 
The jury on these facts found for the 
maker, and the court held: Posses- 
sion of a promissory note by the 
maker is presumptive evidence of its 
payment, and the presumption of 
payment raised by the proof offered 
by the maker was not met and rebut- 
ted by the payee. 

But the possession of a promissory 
note by one of two joint makers is 
not prima facie evidence that the 
whole of the note was paid by him- 
self, so as to entitle him to collect 
one-half from the other maker, with- 
out further evidence of his payment 
of the whole. In a Massachusetts 
case (Heald v. Davis, 65 Mass., 318), 


319 


A and B were joint makers of a note 
for $300. A having sued B for $150 
on another account, B produced the 
$300 note in evidence, as proof that 
he had paid the whole $300, so as to 
entitle him to set off one-half, or $150 
thereof, against A’s separate claim 
against him. But the court ruled 
that the production of the note by B 
was not sufficient evidence to prove 
the payment of the whole of it by 
himself, and there being no further 
evidence offered on either side as to 
the set-off, judgment was given for A 
upon his claim. The court said: 
‘We do not question the correct- 
ness of the rule that when a promis- 
sory note or bill of exchange has been 
negotiated, and afterwards comes 
into the possession of one of the par- 
ties liable to pay it, such possession 
is prima facie evidence of payment by 
him. But this rule of law does not 
apply to a possession by one of two 
joint promisors in an action by him 
to recover of the other, one-half the 
amount thereof. Inthe former case, 
the possession is only to be accounted 
for, in the absence of evidence in rela- 
tion to it, by the fact of payment by 
the party holding it. Not so as be- 
tween co-promisors. The possession 
by one of them is prima facie evidence 
of payment of the note by them, or 
one of them; but inasmuch as the 
possession could not be by each indi- 


vidually, it would be found with one, 
although both had contributed equal- 
ly to the payment. In other words, 
the possession by one does not, as 
against his co-promisor, raise that 
inference of exclusive payment by the 
holder that would arise where the 
note was held by an indorser, or a 
surety, or a sole promisor.” 


(Continued in Next Number.) 
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UNRESTRICTED INDORSEMENTS 


It often happens that the owner of 
a check or draft, payable at a distant 
point, will indorse it in blank, or in 
full (unrestrictedly), and deposit it 
with a bank in his locality, for the 
purpose of having the institution 
collect the paper, and pay over the 
proceeds to him when collected. 
While the bank gives no value for the 
paper, and it is turned over without 
consideration, the effect of thus in. 
dorsing paper, so far as all subse- 
quent transferees are concerned, is 
to confer the apparent ownership of 
it upon the bank of deposit, equally 
as if that bank had purchased the 
paper outright instead of merely un- 
dertaking its collection. The result 
is that if that bank becomes insol- 
vent, and is indebted to any one who 
subsequently takes the paper from it, 
that one, in the absence of actual 
knowledge of the true ownership, is 
entitled to hold the paper, or its pro- 
ceeds if collected, as against the real 
owner. Such right exists not only 
where new value has been advanced 
on faith of the paper, but where a 
balance is suffered to remain in an- 
ticipation of such paper being sent 
under a general course of dealing,and 
not only this, but it would seem that 
where any indebtedness exists on the 
part of the sender to the receiver at 
the time the paper is sent, whether on 
faith of mutual dealings or otherwise, 
the latter is entitled to hold and ap- 
ply the paper, or its proceeds, in sat- 
isfaction of such existing debt. 

This, at all events, may be said to 
be the prevailing American doctrine, 
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FOR PURPOSE OF COLLECTION, 


recognized by the majority of courts 
which have had occasion to pass 
upon the question. 

The leading case upon this subject 
is Bank of the Metropolis v. New 
England Bank, twice before the Su- 
preme Court of the United States, 
firstin the year 1843 and again in 
1848, and reported in 1 Howard's 
Reports, page 234, and 6 Howard, 
227. A full statement of this case 
will be of interest. 

It appears that in the latter part of 
the year 1837, a bank in New Eng- 
land known as the New England 
Bank, was owner of certain negotia- 
ble notes and bills, falling due and 
payable at southern points in the en- 
suing months of February, March, 
April, May and June, and that it in- 
dorsed them over, unrestrictedly, to 
the Commonwealth Bank of Massa- 
chusetts, which in turn, indorsed 
them to the Bank of the Metropolis 
in the District of Columbia. Thetwo 
last named banks were correspond- 
ents, mutually remitted paper for 
collection payable in the vicinity of 
each which, when paid, were credited 
to the sending bank, and the balance 
resulting from these dealings was 
sometimes in favor of one, and some- 
times in favor of the other bank. On 
the 24th of November, 1837, before 
the paper in question was sent, the 
Bank of Metropolis was indebted to 
the Commonwealth Bank in the sum 
of $2,200. Onthe 13th of January, 
1838, after the paper was sent, the 
Commonwealth Bank failed, and at 
that time was indebted to the Bank 
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of the Metropolis in the sum of 
$2,900. 

The New England Bank, contend- 
ing that it was at all times the 
owner of the notes and bills in ques 
tion, and that the Commonwealth 
Bank never, at any time, owned or 
had any interest in them, brought 
asuit against the Bank of the Me- 
tropolis for their amount, in the Cir 
cuit Court for the District of Colum- 
bia, and recovered a judgment. The 
case being taken to the Supreme 
Court of the United States, the judg- 
ment was reversed. Chief Justice 
Taney delivered the opinion of the 
court. 

He said that while the notes and 
bills were the property of the New 
England Bank, and had been indorsed 
and delivered to the Commonwealth 
Bank without any consideration, yet 
the possession of the paper was 


prima facie evidence that it was the 
property of the last named bank. 
Without notice to the contrary, the 
Bank of the Metropolis had a right 
so to treat it, and was under no ob- 


ligation to inquire whether it was 
held as agent or as owner. If an ad- 
vance of money had been made upon 
this paper to the Commonwealth 
Bank, the right of the Bank of the 
Metropolis to retain it for that 
amount would hardly be disputed. 
He did not perceive any difference in 
principle between an advance of 
money anda balance suffered to re- 
main upon the faith of these mutual 
dealings. In the one case, as well as 
the other, credit is given upon the 
paper deposited or expected to be 
transmitted in the usual course of 
the transactions between the par- 
ties. Where the accounts between the 
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banks showed that it was their 
practice and understanding to allow 
balances to stand and await the col- 
lection of paper remitted, such mutu- 
al indulgence on these balances was 
a valid consideration and, like the 
actual advance of money, gave the 
Bank of the Metropolis the right to 
retain the amount due on closing the 
account. 

Judge Taney further said that a 
loss must be sustained either by the 
Bank of the Metropolis or the New 
England Bank, by the failure of the 
Commonwealth Bank. There was 
no superior equity on the side of the 
New England Bank. It contributed 
to give the Commonwealth Bank 
credit by the notes and bills which it 
placed in its hands, indorsed in such 
a form as to make them prima facie 
the property of the Commonwealth 
Bank and enabled it to deal with 
them as if it was the real owner. The 
Bank of the Metropolis on the con- 
trary, was in no degree responsible 
for the confidence which the New 
England Bank reposed in the Com- 
monwealth Bank. And when this 
misplaced confidence has occasioned 
the loss in question, it would be un- 
just to throw it upon the bank 
which has been guilty of no fault or 
want of caution, and which was in- 
duced to give the credit by the man- 
ner in which the New England Bank 
placed its property in the hands of 
an agent unworthy of trust. 

When the case again came before 
the Supreme Court of the United 
States, in 1848, Mr. Justice Taney 
re-stated the law declared in his for- 
mer Opinion, in more concise form. 
The substance of the rulings made is 
as follows: 
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1. Ifthe Bank of the Metropolis,at 
the time of the mutual dealings had 
notice that the Commonwealth Bank 
had no interest in the notes and bills, 
and that it transmitted them for col- 
lection merely as agent, then the 
Bank of the Metropolis could not re- 
tain them against the New England 
Bank for the general balance of ac- 
count with the Commonwealth 
Rank. 

2. And if the Bank of the Metropo- 
lis b22 not notice that the Common. 
wealth Bank was merely an agent, 
but regarded and treated it as the 
owner of the paper, yet the Bank of 
the Metropolis cannot _ retain 
against the real owner, unless credit 
was given to the Commonwealth 
Bank, or balances suffered to remain 
in its hands to be met by the negoti- 
able paper transmitted or expected 
to be transmitted in the usual course 
of the dealings between the two 
banks. 

3. But if, in the mutual dealings, 
the Bank of the Metropolis regarded 
and treated the Commonwealth 
Bank as the owner of the paper, and 
had no notice to the contrary, and 
upon the credit of such remittances 
made or anticipated in the usual 
course of dealing between them, bal- 
ances were from time to time suf- 
fered to remain in the hands of the 
Commonwealth Bank to be met by 
the proceeds of such negotiable 
paper, then the Bank of the Metropo- 
lis is entitled to retain against the 
New England Bank for the balance 
of account due from the Common- 
wealth Bank. 

We see in this decision a protection 
of the rights of the taker of negotia- 
ble paper, who gives value for it, 
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where it comes to him as such, [ree 
from any notice of equitable owner. 
ship in another. The fundamental 
idea of negotiability, is the protection 
of the commercial purchaser against 
private claims between the original 
parties of which he knows nothing, 
and this protection not only extends 
to cases of equities between maker 
and payee, but also to equities of the 
payee against his indorsee, where he 
so indorses the paper, as to lead the 
commercial world to believe that 
has parted with his ownership and 
conferred it upon the indorsee. And 
the Supreme Court of the United 
States which has adopted the doc 
trine that a purchaser is a bona fide 
holder, ‘entitled to protection, not 
only where he gives present value, 


he 


but where the instrument is taken in 
payment of, or security for, an ante 
cedent debt, decides, in the present 
case, that the Bank of the Metropo 
lis is a holder for velue, because, al- 
though it did not actually pay cash, 
it suffered a balance of money due it 
toremaininits debtor's hands, uncol 
lected,on faith of remittances of paper, 
either already made, or anticipated 
to be made by its debtor, the pro 
ceeds of which would go to payment 
of such balances. 

The court also shows that the equi- 
ties between the two innocent par 
ties, the real owner who contributed 
to give the insolvent bank credit, and 
the bank which acquired the notes, 
were with the latter. 

In Massachusetts this doctrine has 
been applied in the following case 
(Wood v. Boylston National Bank, 
129 Mass. 358) decided in 1880. A 
negotiable note indorsed in blank by 
the payee, was delivered to an at- 
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torney-at-law for collection. He de- 
posited it in the Boylston National 
Bank, where he kept an account, for 
collection, and the bank collected the 
amount at maturity. At the time 
the note was deposited, and at the 
time of its payment, the attorney 
the bank, for advances and 
otherwise, more than the amount of 
the note; but no new advance was 
made to him on account thereof. The 
bank applied the proceeds of the note 
in reduction of the attorney’s ac 
count, and he was shortly afterward 
adjudged a bankrupt. Thereal owner 
note sued the bank for its 
amount, but the bank had judgment. 
The court said in substance: 

The attorney was the ostensible 
owner of the note. He delivered itto 
the bank in the usual course of busi- 
ness, with no notice expressed, or to 
be implied from the circumstances, 
that it was sent for collection only, 
or that any one else had any interest 
No instructions as to the ap 


owed 


of the 


in it. 


plication of the proceeds were given. 


The 


“— 
ulal 


attorney knew that, in the reg- 
course of business, it would 
be credited to his general ac- 
count, to be availed of in. that way 
as security to the bank. It has long 
been settled that a banker who has 
advanced money to another has a 
general lien on all securities of the 
latter which are in his hands, for the 
amount of his general balance, unless 
Such securities were delivered to him 
under a particular agreement limit- 
ing their application. One who takes 
a negotiable promissory note before 
maturity, as security for a pre-exist- 
ing debt, is by the law of this state a 
holder for value. Such being the law 
the bank received the note, undertook 
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its collection and applied the pro- 
ceeds; and the unknown owner of it, 
who gave it to the attorney with all 
the appearance of title in him, can- 
not be permitted to defeat the right 
of the bank who long before it had 
knowledge of the claim, had applied 
the same to the payment of the at- 
torney’s debt, and settled with his 
assignees in bankruptcy. 

In Illinois, a similar view is taken, 
and in the recent case of American 
Exchange National Bank vy. The- 
ummler, reported in this number, a 
full statement of the law of that 
stat upon the subject will be found. 
The payee of a $1,000 draft had in- 
dorsed it in blank and deposited it in 
a Milwaukee bank for collection. 
That bank forwarded the draft for 
collection to its regular correspond- 
ent. The two banks kept mutual ac- 
counts, and nearly every day, the 
Milwaukee bank sent the Chicago 
bank checks and drafts for collection 
and credit, and also drew drafts upon 
such Chicago correspondent. The 
draft was received by the Chicago 
bank on July 20, was collected by its 
own correspondent on July 21st, and 
advice of the collection was received 
on July 22d. At the close of business 
on July 20th, the Milwaukee bank 
was overdrawn, at Chicago, $3,602.- 
39. On July 21st, the Chicago bank 
credited the Milwaukee bank with 
$1,673.40, items received and charged 
it with $2,795.07,drafts paid, leaving 
an overdraft at the end of that day of 
$4,724.06. At the opening of busi- 
ness, July 22d, the Chicago bank 
credited the Milwaukee bank with 
the $1,000 draft, reducing the over- 
draft to $3,724.06. It also credited 
it with $826.71, received that morn- 
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ing from the Milwaukee bank, and 
then paid a draft of $10,000, drawn 
by the Milwaukee bank, which made 
an overdraft of between $12,500 
and $13,000. The Milwaukee bank 
failed July 22d, knowledge of which 
came to its Chicago correspondent 
after the transaction stated. 

On this state of facts, the Supreme 
Court of Illinois holds that the Chi- 
cago bank is entitled to the proceeds 
of the $1,000 draft, as against the 
depositing owner in Milwaukee, bas- 
ing its decision upon the same doc- 
trines as were announced by the Su- 
preme Court of the United States in 
the Bank of Metropolis case. 

It is to be noted that the New York 
Court of Appeals, in a case decided 
in 1863, has taken a different view 
(McBride v. The Farmers’ Bank of 
Salem, Ohio, 26 N. Y. 450). That case 
was as follows: 

In the year 1854, the Canal Bank 
at Cleveland, and the Farmers’ Bank 
at Salem, Ohio, had been accustomed 
to collect notes for each other. Each 
kept an open account of such collec- 
tions; each treated all the paper sent 
for collection as the property of the 
other; and each drew for balances 
whenever they chose to doso. There 
was no arrangement on the subject. 

In October, 1854, the Farmers’ and 
Mechanics’ Bank of Hartford, Conn., 
which owned two notes amounting 
to $1,585, made by Ohio makers, due 
November 18, 1854, and payable at 
the Salem Bauk, sent them to the 
Canal Bank at Cleveland for collec- 
tion, which bank on October 11th 
forwarded the notes to the Salem 
Bank for collection, with a request, 
when paid, to remit exchange. The 
notes were indorsed by the owner 
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unrestrictedly, and the Salem Bank 
had no information that the Canal 
Bank was not the owner. On the 
9th of November the Canal Bank 
failed. 

On the 13th the cashier of that 
bank gave to the cashier of the 
Farmers’ and Mechanics’ Bank of 
Hartford an order on the Salem 
Bank for the two notes, which was 
presented to the cashier of the Salem 
Bank and the notes demanded. Later, 
on the 16th, the Salem Bank collected 
the notes. When the order was first 
presented to the Salem Bank, the 
Canal Bank was indebted to it in the 
sum of $1,051.42, on balance of ac- 
count; and the Salem Bank also held 
an unmatured draft for $2,500, on 
which the Canal Bank was indorser, 
which it had previously discounted for 
that bank. This draft was protested 
January 15, 1855, and the Canal 
Bank charged as indorser. 

The Farmers’ and Mechanics’ Bank 
having assigned its claim on the 
notes to one McBride, the latter sued 
the Salem Bank for the proceeds 
thereof in the New York courts. 

The New York Court of Appeals 
said that the most favorable view 
for the Salem Bank was that it had 
taken the notes, supposing them to 
belong to the Canal Bank; that the 
Salem Bank had not previously 
drawn on the Canal Bank for the 
balance of $1,051.42 because it ex- 
pected to receive negotiable paper 
from such bank to collect, and to 
credit the avails thereof to it in satis- 
faction of such balance; and that the 
Salem Bank did notafterwards draw 
on the Canal Bank for that balance 
for the reason that it believed the 
notes in question, when received, 
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were the property of the Canal Bank 
and thatit had aright sototreat them 
and retain the money received there- 
on, and place it to the credit of such 
bank in satisfaction of the aforesaid 
balance and hold the residue as secu- 
rity for the payment of the draft 
which the Canal Bank had indorsed. 

The court said it must be con- 
ceded, according to the decisions of 
the Supreme Court of the United 
States in Bank of Metropolis v. New 
England Bank, that the Salem Bank 
acquired a lien on the notes and their 
proceeds, which enabled it to retain 
the same in satisfaction of the bal- 
ance of account owed by the Canal 
Bank; but the court refused. to sanc- 
tion or adopt the federal rule for the 
State of New York. It pointed to 


the uniform line of New York deci- 
sions which determined that before 
the holder of a note can acquire a 


better title to it than the person had 
from whom he received it, he must 
pay a present valuable consideration 
therefor; and that receiving it in 
payment of, or as security for, an an- 
tecedent debt, is not such a consider- 
ation; and it said the court ;must 
follow these decisions, although they 
are in conflict with those of the fed- 
eral court, that an antecedent debt 
constitutes a valuable consideration. 

Further, the court said, the case is 
not altered materially by a long 
course of dealing between the par- 
ties, by which the holder of the note 
has been in the habit of receiving 
payment of balances due him in 
notes, or because he has omitted to 
collect a balance due him, by reason 
of an expectation or promise of pay- 
ment of it in notes, or in consequence 
of his omission to collect it after tak- 
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ing such a note in payment ofit. He 
has not in either case parted with or 
paid any present valuable considera- 
tion for the note; and if he fails to 
collect it or hold it, he is in no worse 
situation legally than he was before 
receiving it. He has only been disap- 
pointed by not obtaining payment of 
an antecedent debt; and that con- 
sideration is insufficient to prevent 
the true owner of the note from 
claiming the same or its avails, or 
the maker or indorser from setting 
up a defense to it existing in his 
favor as against the payee of a for- 
mer holder. The court said that the 
Salem Bank never parted with any- 
thing or gave any credit, or relin- 
quished any security, or assumed any 
burden or responsibility on the faith 
of the notes sent them by the Canal 
Bank and, in commercial language, 
were not bona fide holders thereof, or 
of the money received thereon, for 
value. According to the New York 
decisions, the court said, the makers 
of the notes could have set up any 
defense thereto, in the hands of the 
Salem Bank, that existed in their 
favor as against the Canal Bank or 
the Farmers’ and Mechanics Bank; 
and the Salem Bank had no title to 
the notes that enabled them to retain 
the money they received thereon as 
against the true owner. 

But it will now be observed that 
since the enactment of the Negotiable 
Instruments Law in New York State, 
the old-standing rule that an antece- 
dent debt does not constitute value 
has been changed; and that one who 
acquires a negotiable instrument, be- 
fore maturity, in payment of, or as 
security for, a pre-existivg debt, is a 
holder for a valuable consideration 
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and entitled to enforce the paper free 
from equities between prior parties. 
So that now, were such a case to 
arise in New York, the receipt by a 
bank of unmatured, negotiable notes 
from another bank, presumably that 
bank’s property, because of an in- 
dorsement in blank, or in full, with- 
out restriction, would confer upon 
the receiving bank the rights of a 
holder for value where the sending 
bank owed it a balance of account, 
although no present value was given 
therefor which would entitle it to re- 
tain the notes, or their proceeds, as 
against the claim of a prior, un- 
known owner. 

It was, doubtless, to protect the 
rights of the owner of negotiable pa- 
per, who, instead of selling it out- 
right, desired to entrust it to a bank 
or other agent for collection only, 
that the restrictive indorsement “ for 
collection’’ came into vogue. This 
carried notice to all subsequent 
handlers that the indorsee was an 
agent merely, and not an owner, and 
debarred the subsequent taker from 
acquiring ownership rights therein 
for present or past value given to 
the indorsee. But the restrictive in- 
dorsement, it seems, opened up a new 
field of trouble. The indorsing owner 
was protected, but the bank of pay- 
ment, upon which checks or drafts 
were drawn, was not, in all cases: 
that is to say, whenever drafts for- 
warded for collection turned out to 
be forged, by increase of amount, or 
forgery of indorsement, and these 
would be paid by the drawee bank, 
the courts held in a number of cases 
that the indorsement of a restrictive 
indorsee, who received payment of 
the instrument, was not a warranty 
of genuineness; that such indorsee 
was a mere agent, and not respon- 
sible for money collected on forged 
paper after he had turned the pro- 
ceeds over to his principal. As it is, 
and was, the habit of drawee banks 
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to pay paper on the responsi)ility 
solely of the last immediate indorsee, 
and to look for reimbursement, in 
case of a forgery, to him alone, the 
principal of such indorsee being in 
many cases unknown, as well as his 
financial responsibilty, these deci. 
sions that the collecting restrictive 
indorsee was not a warrantor placed 
risks on banks of payment, that they 
did not care to incur; and the result 
has been, in recent years, the estab. 
lishment of rules in the New York 
and other clearing houses, excluding 
from the clearings all paper bearing 
restrictive indorsements. These rules 
tend to lessen the use of such indorse- 
ments and to relegate the commercial 
and banking community to straight 
indorsements—in blank or in full— 
where paper is transferred to an in- 
dorsee, not for value given, but for 
purposes of collection; and the use of 
such indorsements involves indorsing 
owners in the risk of loss, incurred by 
conferring apparent title upon an- 
other, as detailed above. 

Now, finally, it is said that the Ne. 
gotiable Instruments Law changes 
the judical rule that the indorsement 
of a restrictive indorsee is not a war- 
ranty of genuineness in favor of a 
rule that it does constitute such a 
warranty. If this be true, and the 
warranty extends in favor of the 
bank of payment, then it might be 
well to return to the use of the re 
strictive indorsement and to repeal 
the clearing house rules against such 
a form of indorsement,in states where 
the Negotiable Instruments Law pre- 
vails, for the better protection of 
owners of negotiable paper, desiring 
to forward it for collection only and 
not to part with their title thereto. 
But whether or not the Negotiable 
Instruments Law does provide such 
a warranty of genuineness by restric- 
tive indorsees is a question not free 
from doubt, and one which we shall 
not now enter upon. 
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Mr. Chairman and Members: 

You have met at this annual con- 
vention to discuss various matters 
affecting the banking profession, and 
it has seemed to me that one of the 
things that might claim some small 
share of your attention, is the sub- 
ject of the laws which govern your 
business dealings, - not so much the 
laws which govern the organization 
and powers of banking corporations 
as those laws which govern the in- 
struments of trade in which bankers 
deal; the bills, notes, checks and 
other instruments representing money 
and the documentary securities rep- 
resenting property values which con- 
stitute the bone and sinew of the 
mercantile wealth of the country, 
ind which it is the peculiar office of 
the banker to deal in and to make 


1 
effective. 


It is concerning the laws which 
govern these instruments of trade, 
as well as the laws govern 
the acts of the banker as an agent 


which 


these laws have 
grown up and been developed, their 
present condition and how they are 
ipplied and enforced in the states of 
this great American Union—whether 
they are entirely satisfactory as they 
now exist—or whether there is room 
for improvement - upon which I de- 
sire to submit a few remarks. 

Now it is hardly necessary, as pre- 
liminary to a discussion of the laws, 


of commerce—how 
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to say anything about the impor- 
tance of the negotiable instrument — 
the bill, the note and the check —as 
aninstrument of commerce, and of the 
part the banker plays to make that 
instrument effective. Every individ- 
ual transaction of the vast multi- 
tude of daily dealings whereby goods 
are sold or services performed, re- 
quires the payment of money or 
some equivalent; and as modern 
trade transactions are conducted 
largely on credit, the negotiable in- 
strument, as a substitute for money, 
is the medium for payment most 
largely employed. If there was no 
such thing as a negotiable instru- 
ment, representing the element of 
time in the making of a payment, 
and if actual money was the only 
medium available, the great bulk of 
trade transactions on credit which 
make up our modern commerce, 
could not be carried on; and even 
with the negotiable instrument, if 
there was no such thing as a bank, 
to stand ready with its cash, as a 
commercial purchaser of the instru- 
ment from the one who has received 
it by way of payment, the same 
thing would be true 

In this view, we see the negotiable 
instrument and the bank, as twin- 
necessities, constituting the two foun- 
dational props upon which the 
modern business of the interchange 
of property is conducted. 

Then, again, in all those large vari- 
eties of transactions involving the 
making of payments where the ele- 











328 THE BANKING LAW JOURNAL. 






ment of time, or credit, does not en- 
ter, but the question is one of using 
the most convenient or economical 
medium, we find the negotiable in- 
strument largely employed, in prefer- 
ence to actual cash, as best suited to 
the necessities of the case. If money 
is to be paid to a creditor at a dis 
tance, the shipment of actual money 
is too cumbersome and risky; so this 
is done by means of a banker’s draft 
or other instrument of like nature. 
And without multiplying instances, 
every depositor in a bank pays his 
debts by issuing his check on the in- 
stitution, preferably to cash, as a 
more convenient and economical 
method of settling his obligation. 
The check is the most powerful in- 
strument in the country for econo- 
mizing the currency, both metallic 
and paper. 

I have made this brief reference to 
the importance of bills and notes 
and checks, and of the conduct of 
modern deposit and discount bank- 
ing with these instruments, to fix in 
your mind the necessity that exists 
for a good, well regulated, uniform, 
just and equitable body of laws gov- 
erning these important matters; and 
this brings me to my main theme— 
what are the laws governing these 
subjects, and how did they come to 
be established? 

The formation of our law govern- 
ing bills, notes, checks and the deal- 
ings of bankers, is the result of a 
peculiar process. The law consists 
of a body of rules which have been 
built up piecemeal by judicial decis- 
ions founded on custom. It has been 
developed out of the disputes of men. 
This process originated in England 
from which we derive the original 


of our laws, and has continued in 
the various states of this couniry 
since the American Revolution. At 


occasional periods in this process of 


judicial rule-building, there have been 
statutory enactments providing rules 
on this or that particular point of 
commercial law. The foundation or 
starting point of this process was 
the established customs of English 
merchants with reference to bills of 
exchange. Six hundred years ago 
England began to be a trading coun. 
try and English merchants would 
ship goods to various cities on the 
Continent of Europe and would re- 
ceive shipments of goods in return. 
To save the sending of actual money 
back and forth in settlement of these 
trade debts, the use of bills of ex- 
change came into vogue and these 
were first confined to foreign bills 
between English merchants and for- 
eign traders. The bill of exchange 
was, at first, not a negotiable instru- 
ment in the sense that the term is now 
understood, but was merely an in- 
strument by which a trade debt due 
in one place was transferred to an- 
other. Later, these foreign bills of 
exchange came to be negotiable and 
to be transferred by indorsement 
and delivery. At a point of time 
prior to any decided case announcing 
a positive rule of law, there had 
grown up and been developed a set- 
tled custom of merchants with regard 
to the negotiation, the presentment 
for acceptance and payment, the pro- 
test upon dishonor, and the rights of 
holders of these foreign bills of ex- 
change. The first decided case upon 
a bill of exchange arose in 1603, 
about 300 years ago. Gradually 
with the growth of trade and gen- 
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eral business new customs sprang 
into existence and general recogni- 
tion. 

\bout 250 years ago, inland or 
domestic bills of exchange between 
traders in different cities in England 
came into vogue and afterwards 
their use was extended to all persons 
whether traders or not. Promissory 
notes came into use at about the 
same time as inland bills of exchange. 
About this period, also, the merchants 
of London began depositing their 
cash with goldsmiths, and for these 
deposits they would receive gold 
smith’s notes, or ‘‘banker’s cash 
notes,” as they were sometimes 
called, and the goldsmiths would lend 
out a portion of these deposits at 
interest. Later, the goldsmiths’ notes 
were supplanted by the bank check, 
payable to bearer, which became the 
means of paying the deposits on the 
order of the depositor, and stilllater, 
these checks were drawn payable to 
the order of named payees. 

The customs which thus grew up 
and were generally recognized with 
regard to bills, notes and checks, 
and the business of banking, have 
formed the groundwork of the sys- 
tem of judicial rules which have been 
built up by the courts regulating 
the subject. From time to time dis- 
putes would arise between merchants 
concerning some particular instru- 
ment; the courts would be appealed 
to; they would take proof of mer- 
chants as to what the custom was; 
and decisions would be rendered rec- 
ognizing the general customs shown 
to exist and announcing rules of 
law in accordance therewith, not 
only for the government of that par- 
ticular case, but for the government 
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of all cases of like nature which 
might afterwards arise. 

From the first decided case in the 
year 1603, cases came up in the 
courts with increasing frequency, 
but the courts would not always 
decide the same way. In the year 
1702, for example, a celebrated dis- 
pute arose over the negotiability of 
a promissory note. At that time in- 
land bills of exchange, as well as 
foreign, were indisputably negotiable, 
and the courts in several previous 
cases involving promissory notes, 
had held notes negotiable in like 
manner; but in that year a case 
came before Sir John Holt, Chief 
Justice of the Court of King’s Bench, 
who held that a promissory note, 
payable to one J. S. or order, was 
not a negotiable instrument within 
the custom of merchants and that 
the contrary idea proceeded from 
the obstinacy and opinionativeness 
of Lombard Street, which attempted 
in these matters to give laws to 
Westminster Hall. But Lord Holt’s 
decision was so contrary to the gen- 
eral understanding, as well as to 
commercial necessity, that in the fol- 
lowing year the English Parliament 
changed the rule he had established 
by enacting that promissory notes, 
payable to any person or order, 
should be assignable or indorsable 
over in the same manner as inland 
bills of exchange, according to the 
custom of merchants. 

Gradually, as the law came to be 
established in a body of judicial de- 
cisions which crystallized into set 
rules the various customs shown to 
exist, there came to be less and less 
resort to custom, for the decision of 
new cases which arose, and more 
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and more resort to the precedent of 
earlier decided cases. 

Now this very inadequately describes 
the process by which the English law 
has been built up—a process which 
has been continued in this country 
since the American Revolution, When 
the original 13 states became inde. 
pendent, and as new states have 
from time to time been admitted 
into the Union, the legislatures, in a 
majority of cases, have enacted a 
few statutory rules governing bills 
and notes, regulating the matter of 
acceptances, the negotiability of notes 
and some other matters, and have 
left to the courts the formation of 
the great body of rules governing 
our subject, under a process which 
has taken the English body of de- 
cisions for a basis, and has added 
new rules as new questions have 
arisen for determination. 

Now what is the condition of the 
law governing bills, notes and bank- 
ing as we find it in this country to- 
day, as a result of this process of 
judicial rule-building, with statutory 
accompaniment? We find that the 
process has gone on independently 
in each of the 52 states and terri- 
tories— that each state and territory 
hasits own independent body of law, 
statutory and judicial -and that on 
many vital and essential points with 
regard to negotiable paper and the 
banking business, the rules adopted in 
the different states, both by the legis- 
latures and the courts, are diametri- 
cally opposed. Were all transactions 
in bills and notes, and all banking 
dealings, confined between parties in 
the same state or territory, it would 
not matter so much whether the 
theories and rules adopted in any 
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particular state were, or were not, 
the best or nearest correct. Dealers 
in each state would come to know 
the law and to adapt their transac. 
tions with reference thereto. But in 
this great country, trade and com. 
merce know no state lines. The vast 
interchange of property between 
buyer and seller, and the banking 
transactions in connection therewith, 
are carrie on between Texas and 
New York, between Iowa and Kansas 
and between California and Missouri 
with the same freedom as are trans- 
actions between Kansas City and St. 
Louis in the same state of Missouri. 
The banker in each state has corres- 
pondents in, and negotiates transac- 
tions with bankers and merchants in 
many other states. The promissory 
note, made in and governed by the 
laws of Alabama, is often purchased 
by the banker in Chicago or New 
York; and the banker in Kansas City 
or St. Louis holds among his assets, 
notes and other negotiable instru- 
ments which have come from, and are 
governed by, the laws of other states. 
And so, while the country is com- 
mercially, and while the negotiable 


instrument is largely a national cir- 
culating medium, rather thanconfined 
within the borders of any particular 
state, there is not one, but many, 
systems of laws by which it is gov 
erned. 

Let us take the promissory note as 


an illustration. Under the rule of the 
law merchant—the rule which has 
been evolved from the process of judi- 
cial rule-building which I have <e- 
scribed —a noteis negotiable although 
it does not specify any particular 
place of payment. Just the ordinary 
form of promissory note — three 





THE EVOLUTION OF BANKING 


months after date I promise to pay 
John Smith or order $500. But in 
some of the states the legislatures 
have adopted the theory that, to be 
a negotiable instrument, a promis- 
sory note must be made payable ata 
bank. In Indiana, for example, the 
legislature has provided that a note, 
to be negotiable, must be payable to 
order or bearer in a bank in that 
state In Kentucky, by the peculiar 
statute of that state,a note to be 
negotiable must be made payable to 
a person or corporation; must be 
made payable and negotiable at some 
incorporated bank in the state, and 
must be indorsed to and discount- 
ed by the bank at which payable, or 
by any other bank in the state. In 
Alabama, not all promissory notes 
are negotiable, but those only which 
are payable ‘fat a bank or private 
banking house or a certain place of 
payment therein designated.”” Andin 
your own state of Missouri, while 
there is no requirement that a prom- 
issory note must be made payable at 
a bank, the legislature has provided 
that, to be negotiable, it must con- 
tain the words ‘‘value_ received,” 
which words are not required by the 
rule of the law merchant. 

These are illustrations of statutory 
conflict—they show that instead of 
one standard of negotiability of a 
promissory note throughout the 
country, there are several different 
standards, and the result of these in- 
dependent systems of statutory law 
is especially disastrous to all engaged 
in inter-state commerce, for no man, 
taking a negotiable instrument gov- 
erned by the laws of this or that par- 
ticular state, can reasonably be fa- 
miliar with all the divergent rules af- 
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fecting its value in his hands. 

But the conflict of law governing 
negotiable instrumentsis not confined 
to the state legislatures alone. Far 
from it. There is a judicial conflict 
as well While there are many, and 
probably a large majority of funda- 
mental propositions, upon which all 
the courts of the country agree, yet 
there is a very considerable number 
of essential points in the law of com- 
mercial paper and of banking, where- 
on the views of judges in different 
states and the rules declared as a 
result of those views, are not at all 
in accord. In fact, the conflict is so 
extensive and far-reaching in its de- 
tail, that any true picture of exist- 
ing banking and commercial law 
must be one wherein diversity, rather 
than symmetry, is apparently the 
most prominent characteristic. As 
the mind ranges over the vast field 
of conflicting rules, it becomes stag- 
gered and confused with the infinity 
of individual instances, which stand 
out in the reported cases as silent 
testimony of the unsuitableness of 
so many independent systems of state 
laws to properly regulate theimpor 
tant commercial transactions of the 
country. Standing face to face with 
so much conflict, it is a difficult mat- 
ter,inthe short space of time atcom- 
mand, to determine which, out of the 
almost numberless instances, are the 
best to select by way of illustration. 
But at the risk of wearying you with 
a doleful recital, I will make bold to 
present a few examples. 

It has been a common practice in 
many western states, in the framing 
of promissory notes, to add a clause 
promising to pay reasonable attor- 
ney’s fees in the event the instrument 
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is not paid at maturity. Now in 
some of the states, the courts have 
held that a clause of this nature does 
not affect the negotiability of the in- 
strument. One of the fundamental 
requisites of negotiability is that the 
amount payable must becertain; and 
these courts have held that such a 
clause does not make theamount due 
at maturity of the note uncertain and 
that therefore theinstrument is nego- 
tiable. In other states, the courts 
have held that the clause “vs make 
the amount payable uncertain and 
the instrument is not negotiable. I 
shall not attempt an enumeration of 
the states in which this point has been 
ruled one way or the other but it 
may be of interest to briefly state 
what has been held in Kansas, and in 
Missouri, on this point. 

In Kansas, the courts have held 
such notes negotiable. But in the 
year 1876 I find, the Kansas legisla- 
ture passed a law makingit unlawful 
thereafter to contract for payment of 
attorney’s fees in any note or bill and 
provided that such a contract should 
be void. But since that law, the Su- 
preme Court of Kansas has held that 
while it renders nugatory and unen- 
forceable a stipulation to pay attor- 
ney’sfees, thelaw does not vitiate the 
contract for the payment of money; 
such a provision is to be regarded as 
mere surplusage and the negotiability 
of the note is not affected thereby. 
Probably, since the law of 1876, at- 
torney-fee notes in Kansas are not as 
frequently used as formerly, yet they 
are occasionally to be met with and 
they are negotiable in that state. 

Now, here in Missouri, the courts 
have held just thecontrary and it has 
become settled by numerous Missouri 
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decisions that the insertion of such a 
clauseina note makes the amount pay. 
able uncertain and renders it non-ne- 
gotiable. Sothat if a Kansas stock- 
dealer should come to Missouri and sel] 
his stock and take in payment a note 
providing for payment of attorney’s 
fees, delivered to him here in Missouri 
and should then take this note back 
and discount it with a Kansas bank 

the note, being governed by the law 
of Missouri, would be non-negotiable 
and the Kansas bank would hold it 
subject to any equities between maker 
and payee. The same thing would be 
true of a note, which did not provide 
for the payment of attorney’s fees, 
but which failed tocontain the words 
‘‘value received,” as these words, as 
I have shown, are necessary to the 
negotiability of Missouri notes. While 
this condition of non-uniformity of 
state laws upon the negotiahility of 
notes exists, how important itis that 
the banker in one state should know 
the laws of all those other states 
whose paper he acquires. 

Another example: Among the vari- 
ety of instruments which originate in 
modern commercial transactions are 
promissory notes and bills of ex- 
change containing a clause after the 
promise or direction to pay: ‘‘ With 
current exchange on New York”’ or 
“‘with current exchange on Chicago.”’ 
Notes and bills so payable circulate 
between traders in different states 
and often find entry through the dis- 
count windows of commercial banks. 
The consensus of opinion among 
bankers and merchants is that such 
paper is negotiable; but here, again, 
the courts in different states are 
ranged on both sides of the fence. 
In a case which came before the Mis- 
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Souri Court of Appeals a few years 
ago, a bill of exchange had been 
drawn at St. Louis “with exchange 
on New York.” It was decided that 
the instrument was not negotiable 
because the rate of exchange con- 
stantly fluctuates and it therefore 
lacked certainty as to amount. The 
court said that if a change of rule 
was required in the interests of com- 
merce, it should be made by the legis- 
lature and not by the courts. 

On the other hand, in a case quite 
recently decided by the Supreme 
Court of Minnesota, where promis- 
sory notes had been drawn payable 
at St. Paul “‘with current exchange 
on New York city,’’ the court held 
that the provision for exchange did 

‘ make the amount uncertain as it 
could be readily ascertained. In this 
case the court said that it was the 
general understanding of bankers 


and business men that such paper 
was negotiable and that the policy 
of the courts should be to make 


their decisions conform, so far as 
possible, to the general customs of 
business. The conflict of view on 
this point has extended into several 
states and the courts are about 
equally divided in opinion. 

Another instance of conflict is 
where a bill of exchange or promis- 
sory note is made payable in “cur- 
rent funds,’’ and the question has 
arisen whether current funds are the 
equivalent of money so as to an- 
swer the requirement that a note, 
to be negotiable, must be payable 
in money. Decisions have been ren- 
dered in five or six states that “‘cur- 
rent funds’”’ are vot the equivalent of 
money and that instruments con- 
taining such provisions are not ne- 
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gotiable. Four or five other states, 
as well as the Supreme Court of the 
United States, have held, to the con- 
trary, that current funds are money, 
and that such instruments are nego- 
tiable. This, then, is another in- 
stance where a banker in a state 
where such instruments are regarded 
as negotiable, who may purchase 
a note or bill governed by the law 
of a state which declares them non- 
negotiable, may be misled by the 
law of his own state and fall intoa 
trap. 

I have not by any means exhaust- 
ed the subject of special clauses in 
notes which have been interpreted 
as destroying, or as not afiecting, 
the negotiability of the instrument, 
but I will not go deeper into this 
particular. Another point of conflict 
which has been most far-reaching, 
is upon the matter of credit indorse- 
ments. It is a very frequent trans 
action for a man to go to a bank 
and ask a loan of money on his note, 
which the bank is willing to make, 
provided he will get some responsible 
third party to indorse the note, so as 
to make itdouble-name paper. Often 
such notes will be drawn by the bor 
rower, made payable to the bank, and 
the party signing to give the maker 
credit, will indorse his name on the 
back, before delivery to the payee. 
Now there has been a very wide con- 
flict of decision among the courts of 
the country as to the character or 
liability assumed by such third party. 
In some states, he has been held a 
joint maker; in others, a surety; in 
others, an indorser; in others, a 
guarantor; each of these contracts 
being of a different character and 
imposing different duties upon the 
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holder of the note. I cannot attempt 
any enumeration of the rules in dif- 
ferent States on this subject—nearly 
every State in the Union has decided 
it one way or another—but I will 
simply state the rules which have 
been adopted in the courts of Kansas 
and in Missouri. In Kansas when a 
man writes his name on the back of 
a note before delivery to the payee, he 
is prima facie a guarantor; but parol 
proof may be introduced to show a 
different understanding or agreement 
as to the character of liability. In 
Missouri, such a man is presumed a 
joint maker, but the actual contract 
can be shown by outside evidence. 
There is one case reported in Mis- 
souri where outside evidence was ad- 
mitted to show that the third party 
in reality, contracted as indorser, 
and in this case he was discharged 
from liability as the holder of the 
note had not complied with the law 
with regard to due demand and no- 
tice of dishonor. 

Coming now to one other impor- 
tant matter upon which there has 
been wide conflict among the courts 
all over the country—the matter of 
sufficiency of consideration to consti- 
tute one who acquires a note a bona 
fide purchaser for value, so as to en- 
force it free from equities. A gives 
his note to order of B, being induced 
to do so through fraud ot B. B 
owes his banker a sum of money, 
and the bank is pressing B for pay- 
nent. B says “‘I1 cannot pay you the 
money, but I hold A’s note to my 
order, not yet due, and I will indorse 
this note over to you as security.’’ 
This is done. Now the important 
question arises, the bank not having 
given actual money for the note, but 
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having only received it for an ante 
cedent debt, is it to be regarded as a 
purchaser for value so as to enforce 
it against the maker free from his 
defense of fraud. In nearly every 
State in the Union this question has 
been passed upon by the courts, and 
two opposing theories have been 
adopted—one that a pre-existing debt 
constitutes the bank a holder for 
value; the other that it does not. In 
Missouri, where a negotiable note is 
transferred to a bank merely as col 
lateral security for a pre-existing debt, 
no new consideration being given fo: 
it, the bank takes it subject to all 
the equities existing between the 
original parties. Buta bank which 
accepts a:negotiable note before ma- 
turity, pit /, as distinguished 
from » for a pre-existing debt, 
is regarded as an innocent purchaser 
for value; and it is also givén the 
same rights as an innocent purchase 
even where it takes it as security, 

, it makes an express agree 
ment to for bear suit on the debt un- 
til the collateral shal] mature. 

What is the law in Kansas? In 
Kansas it has been held that he who 
receives a note of a third party in 
pa ‘of a pre-existing debt, parts 
with value and is entitled to the 
protection of a purchaser for value. 
This is the same as Missouri, but | 
do not find that the question of the 
rights of one who takes such a note 
from the payee as security, and not 
in payment, of a pre-existing debt, 
has been decided by the courts of that 
State. 

I will not go any further into the 
matter of conflict of State laws gov- 
erning bills and notes. Enough has 
been said to illustrate the proposition 
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that wide conflict exists and that 
the present condition of law, made 
up so largely of independent and an- 
tagonistic state rules, is far from 
satisfactory, hampers commercial 
transactions, and causes great losses 
to the mercantile and banking com. 
munity. Not only does this conflict 
exist with reference to bills and notes, 
it is apparent all along the line 
of banking law. It extends to checks 
on banks, to certificates of deposit, 
to bills of lading, to warehouse re- 
ceipts and other classes of documen- 
tary security taken by banks as se- 
curity for advances; and it runs into 
the operations of banks as agents 
for the collection of commercial pa- 


but 


per 

But I must not leave the subject of 
the present condition of the law gov- 
erning banking and bills and notes, 
with an expression of the idea that, 
it is all as bad as it possibly can be 
and there is no good I have 
been simply pointing out the con- 
dition of conflict. To the contrary, 
bulk grown to 
scattered as it is in some 
decided reported in 
hundreds of volumes of reports, 
the subject governed is most in- 
tricate and complex, and the law 
works out a rule of right and sub- 
stantial justice in the large majority 
of individual instances. The rules of 
law have been built up in the exercise 
of judicial reasoning, applied to par- 
ticular transactions with painstaking 
and conscientious effort. They are 
the product of the accumulated wis- 
dom and experience of ages, and no 
one man or set of men, in any one 
generation, could produce anything 
so beneficial and effective. Whileerror 


in it 


great as its has 


be, and 


20,000 cases, 
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and bad judgment, and in some in- 
stances a too slavish following of 
precedent, contrary to sound reason, 
are evidenced, this is only in individ- 
ual cases and is not characteristic of 
the whole body of the law. The nu- 
merous instances of conflict are a 
blemish, rather than a vital defect. 
Further, in aid of its accessibility, 
learned men have arranged its rules 
in scientific order, subdivided the va- 
rious propositions in chapters and 
sections, and have published the re- 
sults of their labors in text books on 
banking, and on bills and notes, in 
which the decided cases are cited in 
foot notes, as authority for the rules 
announced. These books, while un- 
official, are of the greatest use, not 
only to the lawyer, but to the banker 
and the merchant, in showing him 
what the law is upon any particular 
point. The great difficulty is to be 
found in our political conditions. 
Commercially, the nation is one, but 
we have not one, but fifty, indepen- 
dent fountain heads of law, govern. 
ing commercial transactions; and a 
conflict of rule is inevitable so long 
as men are constituted to think dif- 
ferently upon the same state of facts. 

It is in these matters of conflict of 
law, statutory and judicial, govern. 
ing commercial transactions, that 
there is need for improvement. And 
the improvement is on the way. 

All of you, doubtless, are familiar 
with the Negotiable Instruments 
Law, which has been so successfully 
advocated by the American Bankers’ 
Association, and which has, up to 
date, been enacted in seventeen states 
and territories, besides the District 
of Columbia—more than one-third of 
the whole. This law covers bills, 
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notes, checks, and all negotiable in- 
struments, and it affords the needed 
improvement in the laws governing 
these subjects. While the Negotiable 
Instruments Law is the independent 
statutory enactment of each state 
where enacted, still its rules being 
the same in all, it provides the needed 
uniformity. Instead of many stand- 
ards of negotiability of a bill, or a 
note there is one uniform standard, 
and the banker purchasing paper 
coming from any state where that 
law prevails can know what he is ac- 
quiring. It provides not only a uni- 
form standard of negotiability, but 
also one rule governing the matter of 
consideration, the liabilities of indors- 
ers, the rights of holders and with re- 
gard to presentment for payment 
and proceedings upon dishonor. For 
this law, commercial America.should 
be truly thankful, and when it comes 
to be enacted in all the states, as it 
would seem reasonably destined to 
be, the improvement wrought by way 
of simplicity and uniformity will be 
vast indeed. Of course the Negotia- 
ble Instruments Law does not cover 
all the matters of conflict, in which 
improvement is desired. It does not 
regulate certificates of stock, bills of 
lading and securities of like nature 
which are dealt in by bankers—it ap- 
plies to negotiable instruments paya- 
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ble in money only. The unification of 
the laws upon these matters must be 
hoped for in the course of time when 
all the state legislatures act in uni- 
form accord and when all the judges 
come to think alike. 

And now this completes my brief 
and necessarily imperfect description 
of the evolution of banking law. The 
subject may be likened to a tree, 300 
years old, with roots planted in Eng. 
land, whose fifty branches have 
grown throughout the states of this 
great American commonwealth. A 
tree which has brought forth both 
good and evil fruit; a tree, whose 
twigs have expanded and multiplied 
in a variety of ways, and in many in- 
stances have become twisted and 
tangled and have crossed one an- 
other, impeding, to some extent, the 
symmetrical growth of the whole; a 
tree which requires constant care and 
nourishment by intelligent judicial 
gardeners, drawing their knowledge 
from the same fountain of judicial 
wisdom; a tree which calls for occa- 
sional pruning of its dead material 
by the legislative pruning knife; but 
a tree which, with the onward march 
of ages, with increasing education 
and enlightenment, with the nearer 
and nearer approach of man to God, 
is destined to grow and expand into 
a perfect tree of justice and of right. 
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A MODERN BANKING INSTITUTION--THE SEABOARD 
NATIONAL BANK. 


THE SEABOARD NATIONAL BANK. 


In this age of invention and mechani- the advice not to buy to-day because you 
cal skill, improvements come so fast that will be offered something better at the 
there seems to be some foundation for same price to-morrow. But whatever the 
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individual attitude, whether a participant 
in the gain of business either as a buyer 
ora seller, a producer or consumer, or 
- merely as a disinterested spectator, it is 


MARBLE 


impossible not to be attracted by the 
march of improvement. 

The modern bank is not of suck ancient 
The main developments in this 
direction have been within the last cen- 


origin. 
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tury. Of the great banks now existing, 
the Bank of England is the oldest, and 
this was founded but little over two hun- 
dred years ago. The Bank of France is 


TABLET. 


hardly a century old, while the other great 
State banks of Europe are comparatively 
modern. There are institutions in the 
United States as old as any of those in 
Continental Europe. 
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The banking business in its progress 
during the last half century, has availed 
itself of all the discoveries of science, and 
the application of them by artistic and 
mechanical skill to increase the safe- 
ty in the preservation for its owners of 
all the visible representatives of wealth 
and value. The methods of keeping ac- 


counts in all their variety, have kept pace 


MAIN 


with the increase in the magnitude of the 
business. 

The modern bank deals with a flow of 
exchanging values, which, unless its fa- 
cilities are marvelous, could not be han- 
dled. The trained minds of the managers 
of a bank and those of their assistants 
and clerks must direct, arrange and render 
safe and accurate the current of business 
that is constantly surging about the insti- 
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This current is not that of a 
tranquil river flowing smoothly within its 
quiet banks. While there is the steady 
current of sucha stream, there are also 
whirlpools, eddies, high tides and floods 
that have to be provided for and con- 
trolled. The labor of bank managers is 
rendered easier by the convenience of the 
appliances with which they surround them- 


tution. 


CORRIDOR. 


selves. The modern bank, in a physical 
sense, is a monument of labor-saving de- 
vices. Moreover, it is not only made con- 
venient for those who do the work, it is 
also made attractive and satisfactory to 
the public and its customers. 

The last thirty years have witnessed 
the construction of fine banking houses in 
all the cities of the country. Architects, 
artists ahd inventors have vied with each 
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other in realizing the safety, convenience 
and beauty that the ideal bank building 
or office should possess. The Seaboard 
National Bank of New York City has 
fallen into line with others in this respect, 
and recently took possession of its new 
offices in the Welles Building, at 18 Broad- 
way, the same site it has occupied since 


its organization. ‘The entire first floor 


wT 


CORRIDOR LEADING 


has been remodeled under the direction 
of Mr. Frank Freeman, one of the leading 
bank architects of Greater New York. 
It may be stated here that these hand- 
some rooms have been remodeled through- 
out at the expense of the owners of the 
building, the Hunnewell Estate of Boston, 
with the result that the Seaboard National 
has now one of the most elaborate and 


THE BANKING LAW JOURNAL, 


best appointed bank offices in New York. 
The entire floor, including a large wing 
extending to Beaver Street, and compris- 
ing a floor space of 10,400 square feet, has 
been converted into offices for the ex- 
clusive use of the bank, and alease of the 
entire premises has been taken fora term 
of twenty years at $15,000 per annum, 
The main entrance to the building has 


TO OFFICERS’ ROOM 

been laid through the basement, and the 
bank has been given independent en- 
trances on both Broadway and Beaver St. 
From the Broadway entrance, there is a 
broad corridor 150 feet long, which leads 
past the various departments to 
Beaver St. entrance in the rear. 


the 
To the 
right of the Broadway entrance, leading 
to the officers’ and directors’ rooms, is a 
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second corridor of about 50 feet in length 
and of corresponding width. On thislat- 
ter corridor is the loan department, situ- 
ated under a marble vaulted ceiling and 
directly in front of the cash and security 
vault. 

The walls and panels are constructed 
of Italian marble. At the left of the main 
entrance on Broadway, the visitor’s atten- 
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while at the back of these figures is seen 
the mast and sails of an old galiot. Also 
upon the pedestal is mounted a bronze 
dial clock of electrical device, while over 
allis chiseled the bank's title and a record 
of the organization of the bank. This 
unique representacion was designed and 
executed by the famous sculptor, Karl 
Bitter, to whom must be 


much credit 


OFFICERS’ ROOM. 


tion is attracted to a sculptured marble 
tablet which adorns the wall—a work en- 
tirely worthy of the prominence given it. 
The figures upon the tablet are symbolical 


of the bank’s title. Old Neptune, the 
fabled ‘‘God of the Sea” bearing aloft a 
trident for a sceptre, is seen seated upon 
a pedestal; on a lower step of the pedes- 
tal is resting the ‘‘Goddess of Plenty, ” 


given for the degree of perfection he has 
attained in the work. It has truthfully 
been said that it is well worthy of a place 
among the classic works of art in our 
famous galleries. 

The counters are of marble and bronze, 
and the ceiling bespeaks the deft work of 
the modern decorator’s art, finished in 
gold, and has a most artistic arrangement 
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BANK’S VAULT, CLOSED. 


of electric lights, comprising about 800 
in number. In addition to this, there is 
a complete equipment of gas burners to 
be used in case of emergency. 

The ventilation, a most important item 


to be considered in the modern structure, 
is as near perfect as it is possible to make 
it. It is of the indirect kind, i. e. the vi- 
tiated air is drawn from the bottom of 
the offices into a large chamber overhead, 
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and expelled through an aperture in the 
outside wall by means of powerful exhaust 
fans. Fresh air is admitted through 
small chambers, heated by steam coils 
which cause it to rise, from whence it de- 
scends, cooled. 

The plans of the management of the 
bank to provide for commodious and con- 
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following description, the vault of this 
institution has been made the acme of 
perfection in every particular, and it is no 
doubt the most important feature of the 
bank’s new home. 

This magnificent piece of workmanship 
is a revelation of the safe maker’s art 
even to the most minute detail. The ex- 


VIEW OF VAULT WITH OUTER DOOR OPEN. 


venient rooms for the officers, employees 
and customers are worthy of notice and 
due consideration, but to a less degree 
than those involved in the construction 


of the repository for all moneys and 
securities—the bank’s vault. This must 
be accomplished in such a way as to un- 
questionably afford the best possible pro- 
tection,not only against fire and burglars, 
but mob violence. As will be seen by the 


terior of the vault consists of a_ solid 
wall of masonry three feet in thick- 
ness; this in turn, is lined by numerous 
drill-proof steel plates, reinforced by a 
double course of interlocked steel rails, 
the heaviest manufactured, on the sides, 
top and bottom. The doors of the 
vault are of massive proportions—being 
many inches thick, of drill-proof steel. 
The outer door weighs 12 tons, and 
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the inner one 6 tons. They are con- 
structed under the most improved, modern 
mechanical skill which not only renders 
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nitro-glycerine or other high explosives 
used for the purpose of shattering the 
plates. 


VIEW OF VAULT WITH OUTER AND INNER DOORS OPEN. 


them proof against the drill, jimmy or 
other ordinary methods of the burglar, 
but they are also proof against the use of 


These doors are provided with a series 
of tongues and grooves which fit into cor- 
responding points of the framework; they 
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are hung upon massive ball-bearing 
hinges and are seated by means of hori- 
zontal pressure bars, operated by a hand- 
wheel which closes them squarely into 
place. It is through the perfect adjust- 
ment of this mechanism, that though these 
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the vault calls forth favorable comment 
and is much admired by all who have seen 
it. The entire front is of polished steel, 


* surmounted by a grille of unique design, 


which fills the space between the top of 
the vault and ceiling. 


doors are of such immense proportions, 
they may be manipulated with the great- 
est ease. 


The vault, in its entirety, is truly a 
work of art, and is absolutely impreg- 
nable. It is surpassed by none, equaled 
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VIEW OF INTERIOR OF VAULT. 


Heavy bolt work gives additional se- 
curity to the doors when closed and the 
bolts are checked by the latest improved 
combination and time locks. 

The interior of the vault is fitted with 
thirteen separate safes which are con- 
structed of the same perfect material and 
workmanship, thus making each individ- 
ual safe burglar-proof within itself. 

The artistic beauty of the exterior of 


by but few if any in the country, and one 
of which the bank officials as well as the 
manufacturers, “The Herring- Hall-Marvin 
Safe Co.” may justly be proud. 

Thus it will be seen that the new quar- 
ters of the Seaboard National Bank are 


up-to-date in every particular; indeed, 
they are outdone by but few banks in the 
country. 


The steady, substantial progress of the 
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affairs of the bank since its organization 
is entirely in keeping with that which ap- 
peals to the general public,-—viz., its 


building and equipment—and can be at- . 


tributed to the close harmony that has 
existed between the members of the ex- 
ecutive force, together with the adop- 
tion of modern business methods. 

The executive force of the bank is nom- 
inally the same to-day as at its organiza- 
tion, almost twenty years ago. The death 
of the first president, Mr. W. A. Pullman, 
in. 1890, occasioned the only change in 
the official staff. Mr. Pullman was suc- 
ceeded by Mr. S. G. Bayne, the present 
incumbent, who was the first vice-presi- 
dent. Mr. S. G. Nelson, the first cashier, 
was advanced tothe vice-president’s office; 
Mr. J. F. Thompson, the assistant cashier, 
was given the cashiership, and Mr. C. C. 
Thompson was chosen to fill the position 
of assistant cashier. 

Through the persistent energy of the 
officers, the bank, as previously stated, has 
been remarkably successful,not only in its 
steady growth, but also in the very essen- 
tial of banking,—in making money. 

The bank began business asa State in- 
stitution in 1883, with a capital of $500,- 
ooo, and in 1885 it became a National 
bank. The policy has been not to in- 
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crease its capital, but to increase its sur. 
plus steadily out of its earnings, which it 
has done, until now it reaches over $1,- 
100,000, This is in addition to a regular 
6 per cent. dividend paid ever since its 
Organization. The deposits are now 
about $20,000,000. 

The board of directors is composed of 
men of sterling business qualities and of 
high standing in the financial world. 


They are: 


Samuel G. Bayne, President. 

Edward C. Bodman, of Milmine, Bod- 
man & Co., Produce Commission Mer- 
chants, 6 Broadway. 

T. Wistar Brown, Vice-President Prov- 
ident Life & Trust Co., Philadelphia. 

Lucius A. Cole, President National 
Lead Co., roo William Street. 

Gen. Francis V. Greene. 

Edward V. Loew, Ex-Comptroller of 
the City of New York. 

Stuart G. Nelson, Vice-President 

Daniel O’Day, of Standard Oil Co. 

Franklin Quinby, of Rice, Quinby & 
Co., Flour and Grain, N. Y. Produce Ex- 
change. 

Wm. A. Ross, of Wm. A. Ross & Bro., * 
Merchants, 11 South William Street. 

Joseph Seep, of Standard Oil Co. 
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THE KANSAS CITY BANKERS’ CONVENTION. 


THE FOWLER BRANCH BANKING BILL EMPHATICALLY CONDEMNED. 


In no uncertain tone did the bankers of 
the Middle West, assembled at Kansas 
City, representative of the great body of 
independent banks of the country, and of 
the vast commercial interests which they 
sustain, sound forth a wave of protest—a 
wave which has vibrated from the Atlan- 
tic to the Pacific, and from the lakes to 
the Gulf; a wave which has washed over 
commercial America, opened the eyes of 
the public and set men in all quarters to 
thinking and arguing, and to forming 
clear opinions where their vision was hazy 
before; a wave which has entered the 
halls of Congress and there had its de- 
cided effect—a wave of emphatic pro- 
test against the adoption of a system of 
branch banking, such as is outlined in the 
bill now pending before Congress known 
as the Fowler Branch Banking bill. 

In that western forum of debate, where 
the Branch Banking bill was on trial, 
there was, at the close of the discussion, 
no division of opinion or of sentiment— 
no chorus of voices in favor as against a 
chorus of voices opposed—there was but 
one voice, one opinion, one sentiment, 
and that was a clear, direct, emphatic and 
unanimous voice of condemnation which 
was crystallized, at the end, into the cold, 
but telling language of the following reso- 
lution: 


Be it resolved, by the joint convention 
of bankers’ associations of Kansas, Mis- 
souri, Indian Territory and Oklahoma, 
that we are opposed to the bill now pend- 
ing before the United States Congress 


known as the Branch Banking bill. We 
believe it to be unwise, unjust, damaging 
to the interests of the people, unfriendly 
to local home banking, and that it cre- 


ates monopoly and centralization in the 
banking business. 

On motion, the secretaries of the re- 
spective associations are directed to send 
copies of this resolution to the members 
of Congress representing their respective 
states. 


On the platform at Kansas City, theory 
met fact and theory was vanquished. The 
learned and scholarly theoretical presen— 
tation of the beauties, benefits and econ- 
omies of a system of branch banking, for- 
tified by reference to the systems in 
vogue in continental Europe, Scotland 
and Canada, was met by the more practi- 
cal views of the man from the plains— 
the country banker who, from daily con- 
tact with the commercial conditions in 
his locality, was better fitted to judge as 
to what system best answered home 
needs; the banker who had thought out 
and tested, in the light of his own experi- 
ence, just how such a new and different 
system would work out in his own local- 
ity—his views and arguments, drawn 
from practical experience, were the most 
convincing and carried the day. 

Branch banking as a system in this 
country has been more or less discussed, 
in a desultory way, for a number of years; 
but it has only been since the system has 
been incorporated into a bill which has 
received a certain amount of favorable 
consideration in Congress, that the ques- 
tion has arisen to the importance of a 
national measure, to be advocated or op- 
posed, according as the commercial inter- 
ests of the country do, or do not, require 
it. The convention in Kansas City, at 
which the Branch Banking bill was the 
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chief subject of discussion, leaves no 
doubt as to where the country barker— 
the individual unit in our banking system 
who, in the aggregate, forms the greatest 
banking power in the world—stands upon 
the subject. He does not want the branch 
banking system. He regards it as a mo- 
nopoly which will drive the local, individ- 
ual, bank out of existence, and establish 
in its place a trust in the banking busi- 
ness, with headquarters at some money 
centre—a trust which cannot, through 
paid employees at local points, serve as 
well the interests of the locality as can 
the independent banker who has grown 
up with, and knows the needs of, his par- 
ticular section. What if it does effect an 
economy in the expenses of management 
and result in increased earnings for the 
stockholders? That is not everything. 
The independence of the individual bank- 
er would be destroyed; the man would 
deteriorate into a machine; his indepen- 
dent judgment and action would be re- 
strained and controlled by men at a dis- 
tance, with less knowledge, and out of 
sympathy with local needs and who would 
have the power, after they had destroyed 
competition, to loan money at such rates 
as they chose, or to arbitrarily withhold 
a loan altogether if they saw fit. And as 
to the safety of a braach system, as com- 
pared with the independent system, the 
facts of history and of experience do not 
bear out the claim that the former would 
be more safe. Banks with branches have 
failed, and then what a crash has there 
been! The country banker points out 
that no demand for branch banks has 
come from the country districts—there 
they are prosperous, contented and well 
satisfied with existing conditions; the idea 
has been generated in some of the large 
cities by men ambitious to control the 
earth and everything that there is on or 
in it. 

Assets currency is not necessarily allied 
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with branch banking. That is an inde- 
pendent question; but having been incor. 
porated as a part of the system sought to 
be established by the Fowler bill it has, 
to a certain extent,fallen under the stigma 
which has attached to that measure, 
Upon this subject the general sentiment 
of country bankers seems to be,at present 
at all events, to let well enough alone. 

The Kansas City Convention was well 
planned, and it has been fruitful in im- 
portant results in expressing to the com- 
mercial world where the bankers of the 
country stand upon the questions which 
were brought before it. On the mornings 
of the two days, Tuesday and Wednes- 
day, May 13 and 14, separate state con- 
ventions were held by the four associa 
tions,and in the afternoons, the two joint 
sessions were held, the first afternoon be- 
ing devoted to a discussion of branch 
banking, and the second, to a discussion 
of assets currency. 

Mr. Horace White, of New York, led 
off on Tuesday afternoon with a long and 
able paper upon the subject of ‘‘Branch 
Banking,” which covered completely 
about everything that can be said in favor 
of that system. He defined the phrase 
“branch banking;” showed that there 
were branch banks in this country before 
the civil war, and described the branch 
banks in Canada, in Scotland, and in 
France and Germany. He described how 
branch banking was at the present time 
in progress in this country, where exist- 
ing banks are passing under the control 
of larger ones, and he discussed at length 
the economy and saving of expense which 
would result from the general establish- 
ment of such a system. 

Mr. White took up in detail the objec- 
tions to branch banking, and argued that 
there would be no money trust thereby 
created. Asacorollary to branch bank- 
ing, he advocated an asset currency which 
would be a perfectly safe currency, and 





KANSAS CITY BANKERS’ CONVENTION, 


beneficial in moving the crops, and at the 
conclusion of his address he summarized 
his principal reasons for advocating the 
branch banking system. 

Mr. Henry W. Yates, of Omaha, in op- 
position to Mr. White, ably presented the 
side of the country banker. He pointed 
out that the branch banking bill would 
legislate the independent banks out of 
existence. He showed that the branches 
would have no capital and would pay no 
taxes to the locality where they were es- 
tablished,and that the independent banks 
could not compete with branches having 
these advantages. His strongest plea 
was that branch banks, instead of being 
elements of strength for the communities 
in which they would be established, would 
be elements of weakness. They would 
bring nothing into the community and 
would take much out of it. The branch 


system would not prevent panics or con- 
trol them any better, if as well, as the sys- 
tem of independent banks. 


No panic, 
Mr. Yates said, has ever been occasioned 
by the failure of country banks or from 
any causes which had their origin in the 
country. While interest rates might, at 
first, be lowered, yet when there came to 
be a less number of competing banks, 
combinations could be formed to main- 
tain higher rates.. Mr. Yates showed at 
length why the American banking system, 
although peculiar, is the best fitted for 
our commercial and industrial require- 
ments. The system has been a process 
of natural growth, not a creation of law. 
The circumstances demanded banks, and 
the banks came in response to that de- 
mand, until now the bankingpower of the 
United States exceeds that of the United 
Kingdom of Great Britain and Ireland, 
and of all Europe put together. 

Mr. Yates was followed by Mr. J. P. 
Huston, of Marshall, Mo., who also made 
a strong argument in favor of our free 
banking system. He demonstrated that 
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branch banks would be less likely to 
withstand panics than the system of inde- 
pendent banks. He refuted the argument 
that branch banking would equalize in- 
terest rates. Instead, the deposits of the 
country bank would be transferred to the 
money centres, to be employed in stock 
speculations, with interest rates fluctuat- 
ing from 2 per cent. per annum to 2 per 
cent. per month. Concerning economy 
of management, this would only be se- 
cured when the branch bank entered a 
locality, absorbed the cream of the busi- 
ness and rejected small accounts as too 
troublesome to handle. The local bank 
would find its usefulness greatly impaired 
and would cease to be the factor in the 
upbuilding of the community that it had 
hitherto been. The community as a whole 
would suffer by trusting the control of its 
finances to distant and alien hands. The 
branch bank wou Id not be managed with 
as much ability as is the small indepen- 
dent bank at present. The country bank- 
er of to-day is thoroughly intrenched in 
his place, and has an intimate personal 
knowledge of local conditions, He has 
the assistance of stockholders and direc- 
tors, who have the strongest personal in- 
terest in the welfare of the bank. A 
stranger of equal capacity sent out by the 
head office to take his place, could not 1n- 
herit the same measure of confidence and 
helpfulness. With regard to the greater 
mobility of capital, Mr. Huston said that 
under our present system the surplus of 
the country is gathered together in the 
independent banks and when not needed 
at home, is sent to the reserve cities, Un- 
der the branch banking system, funds 
might be absorbed by the financial cen- 
tres in times of distress, regardless of the 
wants of the farmer or country merchant. 
The country banker lives very close to his 
people and understands their wants thor- 
oughly. Every applicant for a loan finds 
a sympathetic listener, whether the loan 
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is granted or refused. The little divi- 
dends are put into circulation in the home 
city and people feel and know that it is 
“our bank.” They could never entertain 
the same kindly sentiment toward a for- 
eign corporation, 

J. M. McDonald, of Chanute, Kansas, 
who followed Mr. Huston, carried the 
convention off its feet, his address arous- 
ing the utmost enthusiasm. When he 
concluded he called upon all present who 
coincided with his views and who opposed 
branch banking to stand, and the entire 
assemblage arose en masse. 

Edward McKenna, of Poteau, Indian 
Territory, spoke on the affirmative of the 
subject of branch banking, but admitted 
that it was a subject that he didn’t know 
anything about, had never heard it dis- 
cussed, and had never read anything 
dealing directly with the question. 

D. W. Hogan, of Yukon, Oklahoma, 
closed the debate with a strong argument 
against branch banks, concluding with an 
expression of the opinion that it is better 
“for every tub to stand on 
bottom.” 

On Wednesday afternoon, May 14th, 
the joint convention had the pleasure of 
listening to two very able speakers, both 
ex-Comptrollers of the Currency, Hon. 
James H. Eckels speaking in favor, and 
Hon. Charles G. Dawes speaking against, 
the measure for an asset currency. 

Mr. Eckels’ argument was forcible and 
well presented. His main idea was that 
while asset currency would be just as safe, 
its advantage lies in the fact that it is better 
adapted to the varying needs of a commu- 
nity than is the unscientific bond secured 
currency which we now have. He summed 
up his argument with the conclusion that 
a bank-note currency, based upon assets, 
is a safe currency, when properly safe- 
guarded by the government of the United 
States, with proper agencies for redemp- 
tion; that it is responsive to the needs of 


its own 
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commerce ; that it is a source of profit to 
the banker and a still greater source of 
profit to the borrowing public—for, as 
against the profits of the banker through 
his discounts and loans, the profit is in- 
finitesimal as against the profit of the mer- 
chants and manufacturers, who, through 
the utilization of bank credit, through the 
agency of the bank, are enabled from one 
period to the other to carry on the great 
transactions in which they are engaged, 
and in which is the maximum of profit, as 
against the infinitesimal amount of profit 
which that transaction gives to the banker. 
It is, therefore, safe, responsive, scientific, 
accords with commercial needs, and hav- 
ing such requisites of a safe currency, it 
is better than a currency which has the 
simple, sole requisite—essential as that 
requisite may be—of safety, without hav- 
ing any other of the requirements neces- 
sary in a bank-note currency issued in 
accordance with the requisites of commer- 
cial conditions ; the only requisites upon 
which a great people, in manufacturing 
and commerce, ought ever to base its 
currency. 

Hon. Charles G. Dawes spoke in oppo- 
sition to the issuing of currency based 
upon assets. He enlarged at length upon 
the fact that we now have the most elastic 
currency ever known—the check and the 
draft circulation—and that it would be 
unwise at this time, when everything is 
getting along so well, to enter upon any 
experiments in the creation of a new form 
of currency. He favored an emergency 
circulation, with a heavy tax, which would 
bridge the country over those short lived, 
temporary periods, when there is an acute 
demand for money; but he disfavored a 
currency which could be issued at all 
times as an instrument for speculation, 
instead of satisfying the needs of normal 
business. 

At the conclusion of this able debate, a 
rising vote of thanks was tendered both 





KANSAS CITY BANKERS’ CONVENTION. 


gentlemen for their 
hours’ discussion. 

In addition to the resolution against 
branch banking, the joint convention 
adopted the following resolutions: 


magnificent two 


At a meeting of the Interstate Bankers’ 
Convention, composed of Indian Terri- 
tory, Oklahoma Territory, and the States 
of Kansas and Missouri, held at Kansas 
’ City, Mo,, May 14, 1902, it was resolved 
that 

Whereas, The law known as the ‘‘ Fed- 
eral Bankruptcy Law” has now been in 
force a number of years, and has accom- 
plished the mission for which it was in- 
tended ; therefore, be it 

Resolved, That it is the sense of this 
convention that said law should be re- 
pealed, and that Congress be requested 
to repeal the same at once. 

Be it Resolved, By the Interstate Bank- 
ers’ Convention, at Kansas City, that we 
indorse the national movement started 
for the raising of funds for a bronze me- 
morial statue at Nebraska City, Neb., to 
the memory of Hon. J. Sterling Morton, 
the father of Arbor Day. 


The separate state bankers’ conven- 
tions were held on Tuesday and Wednes- 
day mornings. At the Missouri Bankers 
Convention Mr. Gordon Jones, the Presi- 
dent, made a comprehensive address, in 
which he predicted good times ahead for 
the bankers of the state. Among other 
subjects covered was the national irriga- 
tion measure now before Congress; ex- 
press money orders and the currency 
question. Upon the subject of the Nego- 
tiable Instruments’ Law he said that the 
Missouri Association had twice asked the 
legislature to pass the law, and he dwelt 
upon its advantages. Mr. Jones also dis- 
cussed the proposition for a reduction of 
the legal contract rate of interest, and 
stated as his opinion that any legislation 
tampering with interest rates worked 
greater hardship upon the borrower than 
upon the lender. 

The report of Mr. J.S. Calfee, the Sec- 
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retary, showed a very successful record. 
The Missouri Bankers’ Association has a 
paid membership of 605, Missouri having 
the distinction of having the largest mem- 
bership of any state bankers’ association 
in the United States. Mr. Calfee gave a 
record of group meetings and reported 
the action of the Association, in the past 
year, in reference to Fidelity Bonds, 
Burglary Insurance and Protective work. 

After the reports of the Secretary, and 
of the Treasurer, Mr. F. W. Stumpe, of 
Washington, Mo., an address was deliv- 
ered by the editor of this Journal upon 
the ‘‘Evolution of Banking Law,” the 
outlines of which are elsewhere published 
in this number. Following this came re- 
ports of the Group Chairmen, and the 
Tuesday morning session then adjourned. 

At the Wednesday morning session, 
resolutions were adopted condemning 
branch banking, and pledging the Asso- 
ciation to doall in its power to encourage 
the World’s Fair and Exposition to be 
held in St. Louis in 1904. M. T. Davis, 
of Aurora, Mo., then read a paper on 
“Missouri and the Louisiana Purchase 
Exposition,” following which F. J. Wade, 
President of the Mercantile Trust Com- 
pany of St. Louis made a few remarks of 
indorsement, and also made a motion that 
the subject of the Louisiana Purchase 
Exposition be brought before the after- 
noon joint session for indorsement, which 
was unanimously carried. 

W. T. Jones, of St. Louis, then made 
an able and interesting address upon the 
“Federal Bankruptcy Law.” The officers 
elected for the ensuing year are: Presi- 
dent, C. O. Austin, St. Louis; Vice- 
President, J. S. Calfee, Windsor; Secre- 
tary, E. D. Kipp, Butler; Treasurer, 
Harry M. Ruby. 

At the morning sessions of the Kansas 
Bankers’ Association, in addition to the 
routine reports, addresses were made by 
the President, Scott Hopkins, reviewing 
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banking conditions and discussing assets 
currency and branch banking; by John 
C. Postlethwaite, of Formosa, upon the 
. Banker’ Citizen ;” by James Bradley, 
National Bank Examiner, in which he dis- 
cussed the industrial condition . of, the 
state, and by Samuel Bradlee on the 
“ American Institute of Bank Clerks.” 
The Bankers’ Associations of Okla- 
homa and Indian Territory held joint 
morning sessions at which subjects of 
legislation and chattel mortgages were 
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discussed. 

On Tuesday evening, the large conven. 
tion hall at Kansas City was made a place 
of welcome to the visiting bankers and 
ladies. Judge John F. Phillips, of the 
United States District Court, made an 
address of welcome. The visitors were 
royally entertained throughout the even- 
ing by a musical and theatrical perform- 
ance, during which refreshments were 
served, after which dancing was partici- 
pated in by many of those present. 


MANUFACTURERS’ MATERIALS. 


A good deal of encouragement to the 
manufacturing interests of the country is 
found in the detailed statement of com- 
merce for the month of April and the ten 
months ending with April, just issued by 
the Treasury Bureau of Statistics. It 
shows that manufacturers’ materials 
formed one-half of the importations 
during the month of April, and in the 
ten months formed over 16 per cent. 
of the total; while the exports of manu- 
factures in the month of April formed 
36.54 per cent, of the total exports, 
against 29.15 per cent. in April, 1901, 
and for the ten months ending with 
April, 1902, they formed 28.55 per cent. 
of the total exports, as compared with 
27.40 per cent. in the corresponding 
months of the preceding fiscal year. The 
total value of manufacturers’ materials 
imported in the ten months ending with 
April this year is $348,657,061, as against 
$280,801.407 in the corresponding months 
of last year, an increase of $67,855.654 or 
24 percent. Exports of manufactures, it 
will be observed, are nearly overtaking 
those of last year, the gain in the month 
of April alone being four and a half mil- 
lion dollars over April, 1901, while for the 


ten months the total value of manufac- 
tures exported falls but $5,486,814 below 
that for the corresponding months of last 
year. Manufactures formed considerably 
more than one-third of the exports in the 
month of April, having formed 36.54 per 
cent. of the total, against 29.05 per cent. 
in April, 1901 ; while for the ten months 
the percentage which manufactures form 
of the total exports is higher than in any 
preceding year except 1900. 

In imports of manufacturers’ materials 
the growth is found in almost every im- 
portant class of articles. Chemicals, 
which are largely used in manufacturing, 
show a growth from $44,500,000 in the ten 
months of last year to over $48,000, 000 in 
the ten months of the present fiscal year; 
raw cotton, from 39,000,000 pounds to 87,- 
000,000 pounds; copper ore, from $8,- 
000,000 in value to over $12,000,000; fibers, 
for use in manufacturing, from $18,000,000 
to $25,000,000; hides and skins, from 


$37,000,000 to $49,000,000; raw silk. from 
$23,000,000 to $39,000,000; tin, from 
59,000,000 pounds to 64,000,000 pounds; 
leaf tobacco, from 12,000,000 pounds to 
15,000,000; wool, from less than $10,000,- 
000 to over $15,000,000, and wood from 
$12,000,000 to $15,000,000, 





WAR REVENUE OFFICIAL DECISIONS. 


Mar Revenue Official Decisions. 


LEGACY TAX. 


(523) 

Where suits are pending against es- 
tates, which prevent executors from 
ascertaining on what amount the tax 
is levied, executors should file with 
the collector the return filled out ac- 
cording to the provisions of the will 
and appraisement. After assessment, 
request may be made that the collec- 
tion of the tax be stayed pending 
decision by the court. 


TREASURY DEPARTMENT, 
Office of 
CoMMISSIONER OF INTERNAL REVENUE, 


WasuincTon, D. C., May 17, 1902 


Sir: This office is in receipt of your 
letter of the roth instant, inclosing a com- 
munication from Mr. Arthur Heurtley, 
secretary of the Northern Trust Company, 
Chicago, relative to the estate of Nellie 
M. Land, deceased, and stating that there 
is a suit pending in the state court, in 
which Frank E. Land is claiming to be the 
husband of the deceased, and that if the 
case is decided in his favor, one-third of 
the total of the estate will go to him and 
be exempt from taxation, and until it is 
decided whether he is entitled to a dis- 
tributive share, as a husband of the de- 
ceased, they are unable to ascertain on 
what amount the tax is to be levied. Mr. 
Heurtley asks what is best to be done in 
the premises, and you ask for instructions, 
as there are several estates in that district 
in litigation, and a decision on this point 
will cover them all. 

In reply, you are advised that the exec- 
utor should file with the collector a return 
on Form 419, revised, filled out according 
to the provisions of the will; an appraise- 
ment of the personal property of the es- 
tate filed with the papers; also, a state- 


ment of the liabilities of the estate and a 
copy of the will. After assessment, the 
executor can make a request that the col- 
lection of the tax be stayed until the court 
passes upon the question involved in the 
proceedings. When the suit or suits are 
settled, should it be necessary, a supple- 
mental or revised return can be filed 
showing the clear value of the amount to 
be distributed to the legatees. 
Respectfully, 
J. W. Yerkes, Com’r. 

Mr. Henry L. Hertz, Collector First 

District, Chicago, Ill. 


EXPORT BILLS OF LADING—OPINION 
ATTORNEY-GENERAL, 


(524-) 

Where goods are received for transporta- 
tion from any point in the United 
States to a foreign point, and any 
part of the transportation is within 
the territory of the United States, 
the bill of lading must be stamped 
with a 1-cent stamp, being the tax on 
the domestic part. 


Office of Com’r etc., May 17, 1902. 


To collectors and other officers of in- 

ternal revenue: 

Your attention is called to the opinicn 
of the honorable Attorney General, dated 
May 15, 1902, which is printed below, rel- 
ative to export bills of lading. 

This office, therefore, holds that bills of 
lading issued by a carrier for transporta- 
tion of goods from interior points in the 
United States to a foreign country require 
a 1-cent stamp to cover the domestic 
transportation, and the same rule governs 
in the case of bills of lading issued for 
goods shipped by railroad from places in 
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the United States to places in Canada or 
Mexico. 
J. W. Yerkes, Comm’r. 


DEPARTMENT OF JUSTICE, 
Washington, D. C., May 15, 1902. 
The Secretary of the Treasury: 

Sir: On December ig, 1899, at the re- 
quest of certain railroads engaged in the 
transportation of goods from places in the 
United States to Canada and Mexico, you 
submitted to this department the question 
whether, under the war-revenue act: of 
June 13, 1898 (30 Stat. L., 459), a stamp 
tax of 10 cents was required to be attached 
to each bill of lading for goods so trans- 
ported as a foreign bill of lading, or a 
stamp tax of 1 cent as an ordinary freight 
receipt on railroad bill of lading, and At- 
torney—General Griggs held, in his opin— 
ion of January 2, 1900, that a stamp tax 
of 1 cent only was required to be attached 
(23 Op., p. 3). 

Since the decision of the supreme 
court in Fairbanks v. United States (181 
U. S. 283), holding that the 10-cent stamp 
tax on foreign bills of lading was uncon- 
stitutional, the same railroads have re— 
quested you to submit the question 


whether a bill of lading given by a rail- 
road for goods to be shipped by rail from 
a point in the United States to Canada or 
Mexico is not a foreign bill of lading, and 
therefore exempt from any stamp tax 
whatsoever. 

I have examined the opinion of January 
2, 1900, in the light of the decision of the 
court in the Fairbanks case, and have 
carefully considered the arguments ad- 
vanced by counsel for the railroads. I 
see no reason to change the conclusion 
reached by Attorney-General Griggs. 
The proper effect of the decision in the 
Fairbanks case is merely to eliminate the 
discriminating stamp tax against foreign 
bills of lading treated strictly as such; but 
a bill of lading, which is in part domestic, 
given for transportation within the United 
States as well as for export, may be taxed 
upon the domestic part. 

in my opinion, all bills of lading for 
goods transported by rail from place to 
place within the United States ought to 
have a 1-cent stamp attached, regardless 
of the ultimate destination of the goods. 

Very respectfully, 

Joun K. RicHarps, Solicitor—General. 

Approved: P. C. Knox, Att’y—Gen’l, 


RATE OF INTEREST ON CITY DEPOSITS IN BUFFALO. 


Since 1897 banks holding deposits of 
the city of Buffalo have paid two and 
one-half per cent. interest on quarterly 
balances. Before that time the rate paid 
was three percent. The city’s contracts 
with the banks expire on July rst and the 
city authorities have asked for a better 
rate. As a result, a conference was re- 
cently held at the Clearing House between 
members of the city government and a 
committee representing all the banks of 
the city. At this conference the commit-— 
tee stated that the bankers of Buffalo are 
wliling to pay interest on the same terms 


and conditions as last year. The present 
rate was said to be fair and reasonable and 
all that the banks can afford to pay. It 
was pointed out that the city’s account was 
not one on which a bank can make loans 
as it can on business or manufacturers’ 
accounts. In order to meet possible de- 
mands, the bank has to carry a pretty 
steady balance. The losses to the banks 
in the past few years were referred to and 
also the fact that certain banks had gone 
out of business by paying excessive rates 
of interest. They couldn’t earn money 
commensurate with the interest paid. 
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BRANCH BANKING. 


BRANCH BANKING. 


E. D. Hulbert, vice-president of the 
Merchants Loan and Trust Company of 
Chicago, in an address before the Chic- 
cago Chapter of the American Institute 
of Bank Clerks held at the Auditorium 
on the evening of May 17th, spoke against 
the proposition to establish a branch 
banking system. He said in part: 

We are told that our banking system is 
bad and that we should adopt that of 
some othercountry, notably Canada. The 
Canadian system is recommended, be- 
cause there are no panics in Canada. 
Does any one stop to think that the lack 
of panics may be because of stagnation? 
Here in the United States we are working 
under a high pressure to accomplish re- 
sults in a short time, and it is a wonder 
we do not have more failures. We are told 
that if we had a branch banking system 
in force we could handle panics better. 
What is probably meant is that if we had 
the branch system in force we would 
probably be in a better position to refuse 
loans. We are told that we could make 
loans better, and that there would be 
more stability of finances; that we would 
have the situation under better control. 
Iam not so sure of this. The new sys- 
tem would not be better for the people 
using the branch bank. Under the pres- 
ent system when a country banker comes 
to us and asks for a loan we stretch a 
point if necessary and grantit. If we had 
a manager of one of our branches to deal 
with we would tell him to go back and 
pay all demands, take in deposits and 
make no loans. That would cause stag- 
nation of business to a great extent. 

The business community will agree that 
this is not a great advantage under Amer- 
ican methods. Under the independent 
bank system the interests of the small 
banks are controlled by local capital. The 


bank has on its board of directors the 
best men in the town, and even if its 
manager is not of large experience, he is 
a man who knows the financial standing 
of every farmer within miles, and is also 
the financial adviser of all the business 
men in town. The bank is the strongest 
factor in promoting everything that is 
advantageous to the town. The banker 
expects to live and die in the town and 
realizes that his only chance of success is 
with his town people. If you think that 
such banks scattered over the country 
are a weakness in our national financial 
structure, I do not agree with you. 

The country banker has the situation 
under control now. He governs and aids 
every project in his community. I was in 
a country bank thirty years ago,and there 
were then as many banks in Chicago as 
there are today. But everyone of those ~ 
Chicago banks has either failed or gone 
out of business. Fortunately that coun- 
try bank was not a branch of any of the 
Chicago banks and still exists. It did 
wonders. It always loaned, never broke 
a promise, helped other banks and went 
through all the panics unembarrassed. It 
is an example of thousands of others of 
such institutions. Such a banking system 
is stable. 

If Canada had such banks it would up pay 
its debts and be in better condition indus- 
trially than it is to-day. Every American 
town feels the possibility of becoming a 
metropolis, and it is this municipal and 
financial individuality that makes Amer- 
ica great. We all like the branch bank 


system if we can be the head and others 
can be thebranches. The First National 
of Chicago is not agitating a proposition 
to become the branch of a large New 
York bank. You must first prove that 
branch banking is better than the present 
system before you make a change. 
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THE MERCHANTS NATIONAL BANK OF PHILADELPHIA. 


A fair type of the modern successful 
bank—one whose success has been pred- 
icated solely upon a strict adherence to 
sound business principles—is the Mer- 
chants National Bank of Philadelphia. 
Its rapid yet substantial progress during 
the past few years is one of the marked 
features of the Quaker City’s prominence 
in the financial world, and distinctly at- 
tests the wisdom of combining true pro- 
gressiveness with genuine conservatism 
in the management of a bank. In less 
than six years, the Merchants’ National 
has grown from an institution with less 
than $3,000,000 deposits toa place among 
the leading banks of the city and has ac- 
cumulated a surplus which gives it a high 
rank among the most solid institutions in 
the country. The following comparative 
statement shows the bank’s growth since 
October, 1896: 


Year Capital 
$600,000 
600,000 
600,000 
600,000 
_ 600,000 
April 600,000 


October 


“ 


It will be seen that, with the exception 
tion of the capital, there is not a break 
in the upward tendency of a single column 
of figures. The deposits were increased 
more than five fold, the surplus and profits 
were more than doubled, and the total re- 
sources were nearly quadrupled. A good 
dividend rate is maintained by the bank, 
and its surplus is created from its net 
Carnings, making it a profitable institution 
as well as one of solidity and strength. 

One of the most striking features of the 
Merchants National’s growth since 1896 
is the marvelous rise in its line of bank 
deposits. In 1896 they amounted to 


Sur. & Prof. 


$216,000 


$948,000, while in 1902 they had reached 
a total of $8,000,,000, a net increase of 
more than 800 per cent. This wonder- 
fal growth very clearly indicates the wide- 
spread popularity of the institution among 
the bankers throughout the country, and 
shows the Merchants National’s part in the 
increased prominence of Philadelphia asa 
financial centre. 

The president of the Merchants Na- 
tional Bank, Mr. F. W. Ayer, isone of the 
best known business men in the East. His 
name carries with it a guaranty of security 
that attracts the best line of trade and 
makes the bank a strictly high-grade insti- 
tution. - Thecashier, Mr. Hartman Baker, 
is a banker to the manner born, with a 
most valuable experience backing a high 
order of natural adaptability. The suc- 
cess of his administration is seen in the 
table quoted above. He has a most able 


Deposits Resources 


$ 2,848,000 
4,535,000 
6,170,000 

11,618,000 
13,314,000 
13,835,000 
15,310,000 


$ 4,305,000 
5,914,000 
8,190,000 

1 3,460,000 
15,07 3,000 
15,816,000 
17,090,000 


248,000 
270,000 
361,000 
496,000 
562,000 
584,000 
lieutenant in his assistant cashier, Mr T. 
W. Andrew, whose grasp of detail work is 
seen in the general efficiency of the bank’s 
clerical force, 

The control of the bank is in the hands 
of a Board of Directors representing Penn- 
sylvania’s strongest business and moneyed 
interests. Following is the list: 

F. W. Ayer, Charles M. Swain, Freder- 
ick M. Simons, Charles E. Hires, Thomas 
D. Richardson, Thomas Y. England, 
Frederick McOwen, G. Martin Brill, 
Horace F. Whitman, William H. Arrott, 
John C. Dawson, Thomas H. Wilson, and 
Sylvester S. Marvin. 





LEGAL DECISIONS 


BANKING LAW. 


HIS Department embraces all the newly decided cases of importance to bankers, bank coun- 


sel and bank directors. 


The experiences they disclose are likewise worthy the careful 


attention and study of the merchant, the depositor and the bank student seeking advancement. 
Further information regarding any case published herein, will be furnished on application. 


INDORSEMENT IN BLANK, 


Draft deposited for collection—Indorsement by payee in blank—Failure of bank of 
deposit—Right of correspondent bank to apply proceeds of draft upon debt 
of failed bank as against claim of real owner. 


American Exchange National Bank v. Theummler, supreme court 
of Illinois, February 21, 1902. 


The payee of a draft indorsed it in 
blank and deposited it in a bank for col- 
lection, That bank transmitted it to an- 
other bank which collected the draft. The 
first bank failed and the second bank ap- 
plied the proceeds of the draft in reduc- 
tion of the failed bank’s debt to it. The 
second bank had no notice that the payee 
was the owner of the draft. 

Held: The possession of the draft by 
the first bank, indorsed in blank by the 
payee, was prima facie evidence that that 
bank was owner of the draft; and the 
second bank had the right to treat the 
first bank as the owner and to apply its 
proceeds to the payment or reduction of 
an overdraft of the first bank, under the 
circumstances shown in the case, where 
at the time of such application, the second 
bank had no notice that the first bank 
held such draft for collection, only, for the 
payee. 


Appeal from appellate court, First Dis- 
trict. 

Action by Anna Theummler against 
the American Exchange National Bank. 
From a judgment in the appellate court 
(94 lll. App. 622) affirming a judgment 
for plaintiff, defendant appeals. Re- 
versed, 


This is an action in assumpsit, brought 
on May 27, 1896, by the appellee against 


the appellant bank. The declaration con- 
tains only the common counts for money 
loaned and advanced, money paid, laid 
out, and expended, money had and re- 
ceived for the use of plaintiff, money due 
for interest, and money due on account 
stated. The case was tried before the 
court and a jury, and upon a stipulation 
of facts, with leave, however, to either 
party, to offer further testimony. The 
jury returned a verdict for $1,325, upon 
which, after motion for new trial was de- 
nied, judgment was entered in favor of 
plaintiff against defendant on February 
17, 1900. An appeal was taken from this 
judgment to the appellate court, and 
there the judgment of the circuit court 
was affirmed. The present appeal was 
prosecuted from such judgment of affirm- 
ance. 

The facts, substantially, are as follows: 
The appellee, on or about July 19, 1893, 
received at Milwaukee, from the Milwau- 
kee officers of a lodge of the Knights of 
Honor, a draft for $1,000, payable to her 
order, drawn upon the National Bank of 
Commerce of St. Louis, Mo., said draft 
being in payment of insurance money due 
to her upon the life of her deceased hus- 
band. On July 19, 1893, she took the 
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draft to the South Side Savings Bank, 
in Milwaukee, and presented the same to 
John B. Koetting, at that time cashier of 
said South Side Savings Bank, and one 
Hubert Kopmeier, then the teller of said 
savings bank. She left the draft with 
them for collection, and they told her 
that they would collect it for her, and 
asked her to indorse the draft in blank. 
She did indorse it in blank, and left it, 
together with her policy or benefit certi- 
cate, with the South Side Savings Bank of 
Milwaukee, for collection only. She had 
no account with that bank. They told 
her to return on the following Saturday, 
and they would have the money for her. 
On July 19, 1893, Koetting, the cashier, 
sent the draft, inclosed in a letter, to A. 
L. Dewar, cashier of the appellant, the 
American Exchange National Bank of 
Chicago, saying in the letter: “I here- 
with enclose for collection and credit. No 
pro. Nat'l Bank of Commerce, $1,000.” 
On July 20, 1893, Dewar received the 
draft at Chicago from said South Side 
Savings Bank, the draft being indorsed as 
follows, to wit: ‘‘Anna Theummler.” 
“Pay A. L. Dewar, cashier, or order, for 
account South Side Savings Bank, Mil- 
waukee, Wisconsin. John B. Koetting, 
Cashier.” Dewar, cashier of the appel- 
lant bank, sent the draft for collection on 
July 20, 1893, to its St. Louis correspond- 
ent, the National Bank of Republic, St. 
Louis, Mo., in a letter signed by Dewar, 
dated Chicago, July 20, 1893, and saying: 
“We inclose for collection items as under 
note. Please report by number or date 
of letter. No. 28. Drawee, Commerce, 
Amount, $1,000.” On July 21, 1893, the 
draft was received by the National Bank 
of Republic at St. Louis. and was, on July 
21, 1893, collected by the National Bank 
of Republic, and placed to the credit of 
the appellant on the books of the Nation- 
al Bank of the Republic. The National 
Bank of the Republic on July 21, 1893, 
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advised appellant by letter of that date of 
the collection of the item, and of the fact 
that it had been credited by it to the ap- 
pellant. This letter was received by ap- 
pellant on the morning of July 22, 1893, 
before the opening of appellant’s bank 
for business on July 22, 1893. For some 
months before July, 1893, and including 
that month, until the South Side Savings 
Bank ceased to do business, appellant 
was the regular Chicago correspondent 
of the South Side Savings Bank of Mil- 
waukee. Appellant and said Milwaukee 
bank kept a mutual account with each 
other. The South Side Savings Bank 
sent to the appellant nearly every day, 
checks and drafts on Chicago for credit to 
the account of the South Side Savings 
Bank, and in the course of dealings also 
sent to appellant checks and drafts on 
other cities, and negotiable paper, for col- 
lection and credit to the account of said 
South Side Savings Bank. The South 
Side Savings Bank also drew drafts on 
appellant which were presented for pay- 
ment by the holders thereof in regular 
course of business. Appellant had 
actual notice, at the time it received the 
draft for $1,000 from the South Side Sav- 
ings Bank, nor at the time it credited the 
same to the account of the South Side 
Savings Bank, as hereinafter stated, that 
the South Side Savings Bank was not the 
owner of said draft for $1,000, and appel- 
lant had no actual notice or knowledge at 
either of said times that the South Side 
Savings Bank held said draft for collec- 
tion for plaintiff’s account. At the close 
of business on July 20, 1893, the account 
of the South Side Savings Bank with ap- 
pellant was, under the course of dealings 
between the banks, overdrawn $3,602. 39. 
On July 21, 1893, appellant, under the 
course of dealing above named, received 
from the South Side Savings Bank, by 
mail, items amounting to $1,673. 40,which 
it placed to the credit of the South Side 


no 
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Savings Bank on said date, and on July 
21, 13893, paid drafts of the South Side 
Savings Bank to the amount of $2,795.07, 
thus leaving said account overdrawn at 
the close of business on July 21, 1893, to 
the amount of $4,724.06. Appellant on 
the morning of July 22, 1893, before the 
insolvency of the South Side Savings 
Bank was disclosed to it, and before the 
opening of its bank for business on that 
day, at once credited the amount of the 
$1,000 draft to the account of the South 
Side Savings Bank with appellant, re- 
ducing the overdraft to $3,724.06, and 
at the same time the overdraft was fur- 
ther reduced by crediting to the account 
of the South Side Savings Bank the sum 
of $826.71 received by that morning’s 
mail for credit of the latter bank. At 
the opening of the appellant’s bank for 
business on the morning of July 22, 1893, 
appellant, before it learned that the South 
Side Savings Bank had closed its doors, 
paid a draft of the South Side Savings 
Bank upon said appellant for the sum of 
$10,000, which payment overdrew the ac- 
count between the two banks to the 
amount of something between $12,500 
and $13,000, for the amount of which 
overdraft appellant filed a claim with the 
receiver of the South Side Savings Bank. 
Appellant has not and will not realize 
from items of collections it had on hand 
for the South Side Savings Bank and 
from dividends, sufficient to pay the bal- 
ance due to it. On July 22, 1893, the 
South Side Savings Bank did not open its 
doors for business, and a receiver was 
some days thereafter appointed to wind 
up its affairs, and it has never resumed 
business. On July 22, 1893, appellee 
went to the South Side Savings Bank of 
Milwaukee to get the proceeds of said 
draft, but the bank had closed its doors 
and ceased to do business, and plaintiff 
has never received the $1,000, the pro- 
ceeds of the draft. Long subsequent to 
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July 22, 1893, but before the beginning of 
this suit, appellee demanded of appeliant 
the proceeds of the draft, and appellant 
refused to pay the same to her. When 
such demand was made, appellee informed 
the appellant that the South Side Savings ° 
Bank beld the draft only for collection 
for appellee’s account, and this was 
the first notice the appellant had that 
the South Side Savings Bank held said 
draft for collection for the account 
of appetlee. Upon the trial, appel- 
lee introduced in evidence, over the 
objection of appellant, a letter from De- 
war, appellant’s cashier, to Koetting, 
cashier of the Suuth Side Savings Bank, 
dated June 2, 1893, showing that appel- 
lant held, subject to the order of the Mil- 
waukee bank, certain bills of the face value 
of about $55,000 as collateral, saying in 
the letter: “Should you require it, we 
shall gladly pay your check by way of an 
overdratt up to an extent of $25,000, 
holding the above as collateral against 
the same. This in accordance with ar- 
rangements made with your president this 
morning.”? Upon the trial of the case the 
appellant asked the court to give the jury 
eight instructions, all of which were re- 
fused, and to the refusal exception was 
taken. Appellee asked the court to give 
no instructions to the jury, and none were 
given on behalf of appellee before the 
jury retired to the jury room. After the 
jury had retired to consider their verdict, 
and had been engaged in considering the 
same for an hour or more, they sent a 
request to the court to be instructed as 
to the law in the case. Thereupon, after 
the receipt of such request, the court 
gave to the jury an instruction, to the 
giving of which instruction by the court, 
the appellant (the defendant below) then 
and there duly excepted. 


Macruperr, J. (after stating the facts). 
When appellee left her draft, which was 
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payable to her order, with the South Side 
Savings Bank of Milwaukee, she indorsed 
the draft in blank. She did not sell the 
draft to the South Side Savings Bank of 
Milwaukee, but left it for collection only. 
The draft was sent by the South Side 
Savings Bank of Milwaukee to the appel- 
lant to be collected, but the appellant, it 
is conceded, had no notice or knowledge 
that the draft had been left with the Mil- 
waukee bank for collection only, and that 
the Milwaukee bank received the draft 
from appellee as agent, not as owner. So 
far as appellant knew, under the admitted 
facts, the South Side Savings Bank of 
Milwaukee was the owner of the draft. 
The draft itself was not introduced in ev- 
idence, and therefore it is impossible to 
say whether there was anything upon the 
face of the draft which was calculated to 
put appellant upon inquiry as to whether 
the South Side Savings Bank held it for 
collection or asowner. The instructions 
asked by the appellant and refused by the 
court announced to the jury that the pos- 
session by the South Side Savings Bank 
of the draft in controversy, indorsed in 
blank by the appellee was prima facie 
evidence that the South Side Savings 
Bank was the owner of the draft, andthat 
appellant had the right to treat the 
South Side Savings Bank as the owner 
thereof, and that appellant had the right 
to apply the proceeds‘of the collection of 
the draft to the payment or reduction of 
an overdraft of the South Side Savings 
Bank in the manner and under the cir- 
cumstances set forth in the statement 
preceding this opinion, if, at the time ap- 
pellant so applied the proceeds of the 
draft, it had no notice that the South 
Side Savings Bank held such draft for 
collection only for the appellee. Under 
the decisions of this court, and under the 
decisions of the supreme court of the 
United States followed and indorsed by 
this court, the instructions so refused 
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stated the law correctly, and their refusal 
was error. Theinstruction actually given 
by the court to the jury at the request of 
the jury made an announcement which 
was to some extent in conflict with the 
doctrine thus embodied in appellant’s re. 
fused instruction. 

In Bank of Metropolis v. New England 
Bank, 1 How. 234, it appeared that there 
had been for several years mutual and ex- 
tensive dealings between the Bank of the 
Metropolis and the Commonwealth Bank, 
and an account current kept between 
them, in which they mutually credited 
each other with the proceeds of all paper 
remitted for collection when received,and 
charged all costs of protests, postage, etc. 
that accounts were regularly transmitted 
from one to the other and settled upon 
these principles, and that the paper trans- 
mitted always appeared upon its face to 
be the property of the respective banks, 
and to be remitted by each of them upon 
its own account; and it was there held 
that there was a lien for a general balance 
of account upon the paper thus transmit- 
ted, no matter who might be its real 
owner, the supreme court of the United 
there saying: “If the notes remitted had 
been the property of the Commonwealth 
Bank, there would be no doubt of the 
right to retain, because it has been long 
settled that wherever a banker has ad- 
vanced money to another he has.a lien on 
all the paper securities which are in his 
hands for the amount of his general bal- 
ance, unless such securities were delivered 
to him under a particular agreement. The 
paper in question was, however, the prop- 
erty of the New England Bank, and was 
indorsed and delivered to the Common- 
wealth Bank for collection without any 
consideration, and as its agent in the or- 
dinary course of business; it being usual, 
and, indeed, necessary, so to indorse it in 
order to enable the agent to receive the 
money. Yet the possession of the paper 
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prima facie evidence that it was the 
property of the last-mentioned bank, and 
without not ce to the contrary the plain- 
tiff in error had a right so to treat it, and 
under no obligation to inquire wheth- 
er it was held as agent or as owner; and, 
if an advance of money had been made 
upon this paper to the Commonwealth 
Bank, the right to retain for that amount 
hardly be disputed. We do not 
perceive any difference in principle be- 
tween an advance of money anda balance 
suffered to remain upon the faith of these 
mutual dealings. 


was 


was 


would 


In the one case as well 


as the other, credit is given upon the 
paper deposited or expected to be trans- 
mitted in the usual course of the trans— 
actions between the parties.” 


In Russell v. Hadduck, 3 Gilman, 233, 
this court referred to the case of Bank of 
the Metropolis v. New England Bank, 
supra, stated its facts, and indorsed its 
doctrine, quoting from its statement 
therein nade that there is no difference 
in principle between the advance of 
money and a balance suffered to remain 
upon the faith of the mutual dealings 
there referred to, inasmuch as in the one 
case as well as in the other, credit was 
given upon the paper deposited or expect- 
ed to be transmitted in the usual course 
of transactions between the parties. 

In Bank of the Metropolis v. New Eng- 
land Bank, 6 How. 227, the same case 
again came up before the supreme court 
of the United States, and the second 
opinion, as wellas the first, was delivered 
by Mr. Chief Justice Taney, who sum- 
marized the doctrine previously an- 
nounced by him in certain instructions, 
which, as it was therein declared, shculd 
have been given by the lower court to the 
jury. Those instructions were as follows: 
“If, upon the whole evidence before them, 
the jury should find that the Bank of the 
Metropolis, at the time of the mutual 
dealings between them, had notice that 
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the Commonwealth Bank had no interest 
in the bills and notes in question, and 
that it transmitted them for collection 
merely as agent, then the Bank of the 
Metropolis was not entitled to retain 
against the New England Bank for the 
general balance of the account with the 
Commonwealth Bank. And if the Bank 
of the Metropolis had not notice that the 
Commonwealth Bank was merely an agent 
but regarded and treated it as the owner 
of the paper transmitted, yet the Bank of 
the Metropolis is not entitled to retain 
against the real owners, unless credit was 
given to the Commonwealth Bank, or 
balances suffered to remain in its hands 
to be met by the negotiable paper trans-— 
mitted, or expected to be transmitted, in 
the usual course of the dealings between 
the two banks. But if the jury found that 
in the dealings mentioned in the testimony 
the Bank of the Metropolis regarded and 
treated the Commonwealth Bank as the 
owner of the negotiable paper which it 
transmitted for collection, and had no no- 
tice to the contra:y, and upon the credit 
of such remittances,made or anticipated in 
the usual course of dealing between them, 
balances were from time to time suffered 
to remain in the hands of the Common- 
wealth Bank, to be met by the proceeds 
of such negotiable paper, then the plain- 
tiff in error is entitled to retain against 
the defendant in error for the balance 
of account due from the Commonwealth 
Bank.” 

‘The same doctrine has been announced 
by the supreme court of Massachusettsin 
the case of Wood v. Bank, 129 Mass 359, 
where the case of Bank of the Metropolis 
v. New Englank Bank is referred to, and 
the case of Lawrence v. Bank, 6 Conn. 
521, is distinguished from such cases as 
the case there in hand aad here at bar. 
It appears that in the Connecticut case 
the bank to whom the draft was sent for 
collection had notice that it was held for 
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collection merely, and knew of the failure 
of the remitting bank before the draft 
was paid. 

In Morris v. Preston, 93 Ill. 215, this 
court said (page 227): ‘“‘With all such pa- 
per possession is evidence of ownership, 
and the commercial value of such paper 
would be greatly impaired, and its nego- 
tiability would be destroyed, if the taker 
was required to investigate the title and 
to seek for latent equities before receiving 
it. But the law has laid no such burden 
upon him until he has notice, or knowl- 
edge of facts which on inquiry would lead 
to notice. Appellant, when she placed 
the notes thus indorsed in the hands of 
Durham, thereby empowered him to sell 
and pass the title, however much he may 
have disregarded his duty or her instruc- 
tions. Nor would the purchaser be re- 
quired to see that he paid to her the pro- 
ceeds, nor could he, when he was wholly 
uninformed of her rights, or that she had 
any, even the slightest claim. She had 
invested Durham with what appeared to 
the commercial world, an absolute title, 
with nothing to excite suspicion or de- 
mand inquiry. Having done so, and he 
having abused his trust by pledging the 
notes for his own purposes in disregard 
of her rights, she must suffer the loss. He 
had the power, by being thus invested 
with evidence of title, to deal with the 
paper with all persons not having notice, 
precisely as though it was his own, and 
appellant cannot look to appellees to 
make good the loss occasioned by his bad 
faith or the abuse of trust by her agent. 
It is, no doubt, a great hardship that she 
should sustain the loss, but she, by mis- 
placed confidence, empowered her agent 
to wrong either her or others; and, asone 
or the other must suffer the loss, she 
having placed it in Durham’s power to 
perpetrate the fraud, it must fall on her.’ 

Again, in the recent case of Doppelt v. 
Bank, 175 Ill. 432, this court held that a 
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blank indorsement of a check by the 
payee, transfers a good title to the hold- 
er, free from all equities in the payee’s 
favor; and that a bank receiving from 
another bank a check indorsed in blank 
by the payee is authorized to collect the 
check, credit the proceeds to the forward- 
ing bank, and honor its drafts against the 
credit; and the payee cannot, upon the 
insolvency of the forwarding bank, recov- 
er from the bank which made the collec- 
tion, without proof that the latter had no 
tice that the forwarding bank received 
the check merely as the payee’s agent for 
collection. And it was there said: “Un. 
der the pleadings it became incumbent 
On appellant to show that he deposited 
these checks with Kopperl for collection, 
only. He indorsed them in blank, with- 
out any restrictions whatever, and under 
the well-settled rule of this state he there- 
by transferred a good title to Kopperl 
free from all equities in his favor. * * * 
Under these circumstances appellee could 
not know that he claimed or pretended to 
any rights in the paper, and it was author- 
ized to act upon Kopperl's indorsement of 
the checks, and proceed to collect the 
same, and credit his account with the 
proceeds.” Cases in New York are re- 
ferred to which hold the contrary of the 
doctrine here announced. McBride v. 
Bank, 26 N. Y. 450. But it is to be noted 
that the courts in the state of New York 
have refused to follow the doctrine laid 
down by the supreme court of the United 
States in Bank of the Metropolis v. New 
England Bank, supra, while the supreme 
court of this state has adopted the doc. 
trine of the United States supreme court 
upon the subject. 

The instructions asked by appellant 
and refused by the court, required the 
jury to find from the evidence that the 
appellant applied the proceeds of the 
collection of the draft in controversy to 
the payment of the overdraft before it 
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had any notice of the insolvency of the 
South Side Savings Bank of Milwaukee, 
as wellas before it had any notice that 
the South Side Savings Bank received the 
draft as agent and for collection only. 
This feature of the refused instructions 
was correct under the doctrine laid down 
by the supreme court of the United States 
in Bank v. Armstrong, 148 U. S. 58,where 
the court, speaking through Mr. Justice 
Brewer, say: ‘‘We also agree with the 
circuit court (39 Fed. 684) in its conclu- 
sions as to those moneys collected by 
subagents to whom the Fidelity was in 
and which collections had been 
credited by the subagents upon the debts 
of the Fidelity to them before its insolv- 
ency was disclosed; for there the moneys 
had practically passed into the hands of 


debt, 
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the Fidelity and the collection had been 
fully completed. It was not a mere 
matter of bookkeeping between the Fi- 
delity and its agents. It was the same 
as though the money had actually reached 
the vaults of the Fidelity. It was a com- 
pleted transaction between it and itssub- 
agents, and nothing was left but the set- 
tlement between the Fidelity and the 
principal,—the plaintiff.” 

For the errors above indicated, the 
judgment of the appellate court and the 
judgment of thecircuit court are reversed 
and the cause is remanded to the circuit 
court for further proceedings in accord- 
ance with the views herein expressed. 
Reversed and remanded. 


Boggs and Hand, JJ., dissenting. 


SAVINGS BANKS. 


When contract to loan not binding—Non-liability of bank 


for refusal to perform. 


Gilson v. Cambridge Savings Bank, supreme judicial court of Massachusetts, 
Middlesex, February 27, 1902. 


A savings bank contracted to lend plain- 
tiff money on the security of a mortgage 
of real estate, and when it refused to carry 
out its contract, plaintiff sued it for dam- 
ages. The bank is held not liable, be- 
cause 

1. The contract to loan was made with- 
out a report by at least two members of 
the bank’s board of investment, such as 
the statute calls for, as preliminary to 
making a loan; hence it cannot be en- 
forced or made the foundation of a claim 
for damages. 

2. Further, the bank was justified in re- 
fusing to make the loan, upon receiving 
its solicitor’s report that the title was un- 
satisfactory, where the solicitor acted in 
good faith, and so reported because of an 
Outstanding tax title, whose validity 
could only be determined by parol evi- 
dence; and because the release of a mort- 
gage upon the premises had been executed 


by an attorney whose power was not re 
corded as required by statute. 


Appeal from superior court, Midclesex 
county; Knowlton, Judge. 

Action by Gilson against the Cambridge 
Savings Bank. Judgment for defendant, 


and plaintiff appeals. Affirmed. 


KNOWLTON, J. This is an action to 
recover damages for the breach of an al- 
leged contract to lend the plaintiff money 
on the security of a mortgage of real es- 
tate. In St 1894, c. 317, $21 cl. 1, is 
the following provision in regard to in- 
vestments of savings banks: ‘No loan on 
mortgage shall be made except upon the 
report of not less than two members of 
the board of investment, who shall cer- 
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tify to the value of the premises to be 
mortgaged according to their best judg- 
ment, and such report shall be filed and 
preserved with the records of the corpor- 
ation.” ‘This isa part of our elaborate 
statutory system for the government and 
regulation of savings banks, which is in- 
tended to protect the interests of deposi- 
tors. All persons dealing with savings 
banks are bound, at their peril, to take 
notice of the limitations of their powers 
Under this statute no savings bank in this 
commonwealth has authority to make a 
loan, except upon such a report, embody- 
ing the required certificate. The lawrec- 
ognizes no difference in this particular 
between making a loan and making a con- 
tract fora loan. What would be the ef- 
fect of this provision upon a contract ex- 
ecuted in violation of it, it is unnecessary 
now to decide. We simply hold that an 
executory contract to lend money, made 
by a savings bank without such a report, 
cannot be enforced or made a foundation 
of aclaim for damages. Letters of the 
treasurer and oral communications of 
members of the board of investment are 
of no effect, unless they are authorized 
by law. Com. v. Reading Savings Bank, 
133 Mass. 16; Holden v. Phelps, 135 
Mass. 61; Jewett v. Bank, 173 Mass. 54. 
This rule in regard to savings banks is in 
some particulars more strict than that in 
regard to business corporations. In the 
case before us it appears that the only 
report made upon the loan in question 
was by a single member of the board of 
investment. ‘The report called for in the 
statute is a report in writing, which is to 
be filed and preserved with the records of 
the corporation, and this report is to in- 
clude a certificate of value. For the 
reason that there was no such report as 
the statute calls for, there was not only no 
loan to the plaintiff, but no binding con- 
tract to make a loan. 

On an examination of the plaintiff’s 


title to the property to be mortgaged, 
the defendant’s solicitor found such sup- 
posed incumbrances as induced him to 
report to the defendant that the title was 
not satisfactory, and for that reason the 
defendant declined to proceed further 
with the business. If the application had 
contained no express statement on this 
subject, there would have been an implied 
agreement that the plaintiff’s mortyage 
should convey a perfect title. If the de- 
fendant had contracted to maké a loan to 
the plaintiff, the plaintiff could have no 
remedy for the subsequent retusal to 
make it unless she could show that her 
title was good beyond a reasonable doubt. 
Sturtevant v. Jaques, 14 Allen, 523; Jeff- 
ries v. Jeffries, 117 Mass. 184; Noyes v. 
Johnson, 139 Mass. 436; Loring v. Whit- 
ney, 167 Mass. 550; Conley v. Finn., 171 
Mass. 70; Gilman v. Gilman, 171 Mass. 
46. 

This is the general rule under ordinary 
contracts for a conveyance of land. But 
the application signed by the plaintiff in 
this case contained this language: ‘‘The 
title to the above-mentioned real estate 
is to be examined and the papers prepared 
by one of the solicitors of the bank, and 
such title will not be considered satisfac- 
tory if the estate is held subject to any 
conditions or restrictions. ‘The expense 
of examining the title, whether finally ac- 
cepted or rejected, is to be borne by the 
undersigned,” etc. Here is a plain impli- 
cation that the title must be satisfactory 
to the solicitor of the bank, and that it 
may be accepted or rejected by him ac. 
cording to his opinion in regard to its 
validity. We think the reasonable inter- 
pretation of this language, in the connec- 
tion in which it is used, is that the title 
must be such as the solicitor of the bank, 
acting in good faitb in the exercise of his 
judgment, deems good. By way of spe- 
cial explanation it is said that it will not 
be considered satisfactory if the estate is 


i 
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held subject to any conditions or restric- 
tiol In view of the purpose of the ap- 
plication and the relations of the parties, 
it would not be reasonable to suppose 
that the bank was to accept the title and 
make the loan if, in the opinion of its 
solicitor, there were such defects or un- 
certainties in it as would expose the hold- 
er to a risk of loss from an outside claim- 
ant. In this case the record shows an 
outstanding tax title whose validity could 
not be determined without resorting to 
oral testimony. Furthermore the release 
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of a mortgage incumbrance was by a deed 
which purported to be executed by an 
attorney of the mortgagee, while there 
was nothing to show that any power of 
attorney had been acknowledged and re- 
corded as required by Pub. St. c. 120 sec. 
14 (Gen. St. c 80, $29). We consider 
the solicitor’s report that the title was 
not satisfactory, for the reason shown by 
the record, a sufficient justification of the 
defendant’s refusal to make the loan. 


Judgment affirmed. 


DRAFT TO IMPERSONATOR. 


Draft payable to person assuming another’s name—Acceptance by drawee—Purchase 
by bank— Liability of ac. eptor to purchasing bank. 


First Nat. Bank of Ft. Worth, Tex. v. American Exchange Nat, Bank, 
court of Appeals of New York, February 25, 1902. 


One Hudson of Fort Worth, represent- 
ing himself to be another Hudson, of Col- 
orado, Texas, negotiated for a loan upon 
certain Denver property owned by the 
wife of the last named Hudson. The 
Fort Worth Hudson sent a note and 
mortgage to a Denver bank with instruc 
tions to deliver them to the Denver lend- 
er, upon payment to it by the latter of the 
amount of the loan, less expenses. This 
was done, and the Denver bank drew its 
draft for the net proceeds, in favor of the 
Ft. Worth Hudson, upon the defendant 
bank, which was mailed to him, and dis- 
counted for him by plaintiff bank. The 
draft was accepted by defendant but pay- 
ment was refused. 

Held: The Ft. Worth Hudson was in- 
tended as payee of the draft, and plaintiff 
bank received it through indorsement of 
the payee. Though the draft represented 
the proceeds of the fraud committed on 
the lender, plaintiff had no knowledge of 
that fraud; and as it purchased the draft 
in good faith, for value, through indorse- 
ment of the payee, it is entitled to recov- 
er its amount. 


\ppeal from supreme court, appellate 
division, First department. 


Action by the First National Bank of 
Ft. Worth, Tex., against the American 
Exchange National Bank. From a judg- 
ment on an order of the appellate division 
(63 N. Y. Supp. 58) granting plaintiff's 
motion for judgment on a verdict direct- 
ed by the trial court, defendant appeals. 
Affirmed. 


CuLLen, J. The action is brought to 
recover the amount of a draft drawn by 
the First National Bank of Denver upcn 
the defendant, to the order of A. W. Hud- 
son, and accepted by thedefendant. The 
plaintiff claims title to the draft through 
the indorsement of the alleged payee 
thereof. The circumstances attending the 
issue of the draft and its acquisition by 
the plaintiff are as follows: A stranger in- 
quired at the office of a real estate broker 
in the city of Denver whether a loan could 
be procured on certain real estate in that 
city, of which one Olive K. Hudson, who 
resided with her husband, A. W. Hudson, 
at Colorado, Texas, wasthe owner. The 
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broker stated that a client, Mrs. Leonora 
K. Bosworth, would loan from $2,000 to 
$2,500 on the property. The stranger 
then informed the broker that the Hud- 
sons werenear Ft. Worth, Tex., and that 
they would communicate directly with 
him in reference to the loan. Correspond- 
ence passed between the parties, the bro- 
ker receiving communications purporting 
to proceed from A. W. Hudson, which 
resulted in Mrs. Bosworth agreeing to 
make theloan. An abstract of title show- 
ing the ownership of the property to be in 
Olive K. Hudson, was forwarded to the 
broker and verified by the attorneys of 
Mrs. Bosworth. Thereupon a note and 
trust deed or mortgage were prepared by 
the broker and sent to A. W. Hudson at 
Ft. Worth, for execution. Thereafter 
the First National Bank of Denver re- 
ceived from Ft. Worth a letter signed 
“A. W. Hudson,” inclosing the note and 
trust deed, purporting to be signed by 
Olive K. Hudson and A. W. Hudson, 
and instructing it to deliver the note and 
mortgage to Mrs. Bosworth upon her pay- 
ing to the bank the amount of the loan, 
$2,500, less broker’s commission and ex- 
penses incurred in examining the title, 
and to remit the proceeds to A. W. Hud- 
son at Ft. Worth. Mrs. Bosworth paid 
the bank the amount of the loan, less the 
expenses, and received the note and trust 
deed. The bank drew its draft on the 
defendant for the net proceeds of the loan 
in favor of A. W. Hudson, and forwarded 
same by mail to him at Ft. Worth. There 
was at this time,and had been for some pe- 
riod previous,at Ft. Worth,a man known as 
A.W. Hudéon. He received the draft, and, 
upon his indorsement and identification 
of him by a lawyer residing in the place, 
the plaintiff discounted thedraft and gave 
Hudson the proceeds. It subsequently 
appeared that neither Olive K. Hudson, 
who owned the Denver property, nor A. 
W. Hudson, her husband, ever signed the 
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note or executed the mortgage; that they 
never applied for the loan, and had no 
knowledge of the transaction; and that 
the notarial certificate of the acknowledg- 
ment of the trust deed was a forgery. On 
the discovery of these facts payment of 
the draft was stopped, whereupon 

plaintiff instituted this action to recover 
its amount. 

To establish 
plaintiff was 
received it 
the payee. It 


title to the draft, the 
bound to show that it 
through indorsement by 

is not sufficient that the 
draft was indorsed by a person bearing 
the same name as that of the payee. The 
indorsement must have been made by the 
person to whom the draft was really pay- 
able. Bank, 17 N. Y. 
Therefore the question presented on this 
appeal is as to the identity of the payee, 
and the identity of the payee depends 
upon the answer to the further question: 
To whom did the drawer of the draft in- 
tend that itshould be paid? The defend- 
ant in its answer, alleged that Mrs. Bos- 
worth purchased the draft from the Den- 
ver bank, and remitted it to A. W. Hudson 
the husband of Olive K. 
owner of the property, as the proceeds of 
the loan she supposed she had made upon 
it. If the evidence had established that 
fact, a very different question would arise, 
from that now presented to us 
well be argued that, from the character 
of the whole transaction, Mrs. 
necessarily intended the draft to be paid 
to the A. W. Hudson who was the hus- 
band of the owner of the property. 
Though the appellant’s brief is principal- 
ly devoted to the support of that proposi- 
tion, it is not necessary for us to pass 
upon it; for the evidence shows that Mrs. 
Bosworth did not buy the draft or trans- 
mit it to Hudson, but paid the money to 
the bank in consideration of the delivery 
by it of the note and trust deed. The in 
tent of Mrs Bosworth, in case she had 


Graves v. 


205. 


Hudson, the 


It might 


Bosworth 
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bought and forwarded the draft, and the 
intent of the Denver bank as to the per- 
sonality of the payee of the draft, are very 
different things. The bank did notin any 
way act as the agent of Mrs. Bosworth. 
Had the transaction with Mrs. Bosworth 
been honest, and had the bank failed to 
transmit the money, the loss would have 
fallen, not on Mrs. Bosworth, the mort- 
gagee, but on the mortgagor. The same 
rule would have here obtained, though the 
transaction was fraudulent. The payment 
was complete when it was made to the 
bank, which thereupon held the money, 
not for Mrs. Bosworth, but for its princi- 
lhe draft drawn by the bank was 
intended to be paid to that principal, and 
whichever Hudson was its principal was 
necessarily the payee of the draft. The 
bank was a stranger to the negotiations 
with Mrs. Bosworth which led to the pay- 
the money. the 
money solely in pursuance of the direc- 
tions sent by A. W. Hudson of Ft. Worth; 
and, as it received the money in pursuance 
of such instructions, it must be held that 


a) 
pal. 


ment of It received 


it also transmitted the money under the 
The 
fact that its principal obtained the money 


instructions of the same person. 
by fraud, of which it was ignorant, none 
the less rendered the bank his agent in 


receiving the money. It had no author- 
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ity from the genuine A W. Hudson to 
collect the money, nor had it any dealings 
with him which would serve to identify 
him as the person to whom payment of 
the draft was to be made, instead of the 
Hudson at Ft. Worth. While Hudson of 
Ft. Worth, in his negotiations with Mrs. 
Bosworth, personated A. W. Hudson of 
Colorado, that cannot be said of him in 
his transactions with the bank. Had the 
person who wrote to the bank from Ft. 
Worth directed it to transmit the funds 
by a draft in favor of a third party, or had 
he appeared at the bank, and, after iden- 
tifying himself as its correspondent, per- 
sunally received the money, there can be 
no doubt that the bank would have fully 
discharged its obligations in the matter. 
It seems to us that this person must be 
held to be the principal, and, therefore, 
the person intended as payee of the draft. 
Though the draft represented the pro- 
ceeds of the fraud Mrs. 
Bosworth by Hudson, the plaintiff had no 
knowledge of that fraud; and, as it pur- 
chased the draft in good faith, for value, 


through indorsement of the payee, it is 
entitled to recover its amount. 

The judgment should be affirmed with 
costs. 

Parker, C. J., and Bartlett, Haight, 
Martin, Vann, and Werner, JJ. concur. 
Judgment affirmed. 


committed on 


TAXATION OF STOCKBROKERS. 


Broker and customer—Nature of relation —Ownership of stock purchased 
on margin. 


Chase etal. v. City of Boston, supreme judicial court of Mass. Feb. 27, 1902. 


The ordinary relation between a cus- 
tomer purchasing stock on a margin and 
his broker, is not that of pledgor and 
pledgee, but the broker is owner of the 
stock, and it is taxable as his property; 
as the broker is, generally speaking, not 
bound to keep the stock of any one cus- 
tomer distinct, but has the right to take 


a single certificate in his own name 
for several customers, and the power to 
pledge the whole to a bank for advances 
made to him. 


Appeal from superior court, Suffolk 
county. 
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Petition by Sidney Chase and others 
against the city of Boston. Judgment 
for plaintiffs, and defendant appeals. Re- 
versed. . 
In the above entitled case the following 
are the agreed facts: 

(1) The petitioners are partners, doing 
business in Boston as stockbrokers, of 
whom said Chase has u residence therein. 

(2) The petitioners’ method of doing 
said business is as follows: The petition- 
ers buy stocks in corporations, but only 
on orders of customers, and do not buy 
stocks for themselves. Wien the custom- 
ers do not furnish the whole of the pur- 
chase money for the stocks, the petition- 
ers furnish any balance required and buy 
the stocks, and this balance is a debt due 
from the customers to them; and the cer 
tificates therefor are delivered to the 
petitioners with a written transfer thereof 
in blank, signed by the owners. Such 
certificates are held by the petitioners, 
who sometimes transfer the certificates 


into their name, sometimes keep the 


certificates in blank as delivered to 
them, and sometimes use them to pledge 
to bankers and others as security for 
money borrowed by the petitioners to 
raise the balance aforesaid; and this isthe 
only use they make of the same except to 
hold them to secure the balances due 
fromthe customers At any time, on the 
payment of such balance by the custom- 
ers, with interest and commission, the 
stocks so held are transferred and deliv- 
ered to the customers. If at any time, 
on demand for such balance, the custom- 
ers fail to pay the same, the petitioners 
sell the stock so held, and apply the pro- 
ceeds to the payment of such balance,any 
surplus going to the customers, and any 
deficit being a debt due the petitioners 
from the customers; and it is understood 
between the petitioners and each custom- 
er that the above is the petitioners’ meth- 
od of doing business; that they can use 
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the stocks so purchased only as stated 
above, and that all dividends on stoc 
purchased, while they are held by the 
titioners, belong to the customers; 
that all assessments levied on st 
so purchased while so held are to be 
by the customers. 

(3) On the first'day of May, 1909, 
petitioners, in doing said business, | 
as aforesaid, stocks in corporations to the 
value of two hundred thousand dollars 
($200,000) on which, at the time of the 
purchase thereof, the customers had paid 
the petitioners forty per cent. of the 
amount paid therefor by the petitioners, 
and all said stocks were, on May 1, 1900, 
in pledge as aforesaid fortemporary loans 
to the petitioners, obtained to pay so much 
of the cost of said stocks as had not been 
furnished by the customers. 

(4) The petitioners duly filed, prior to 
June 8, 1900, as required by law, a list of 
property as required by the assessors of 
said city to be filed, a copy of which 
annexed to the petition, and included 
said list the indebtedness of all their cus- 
tomers tothem for the balances due on 
the stocks so held, and did not include 
said stocks or the value thereof as prop 
erty of the petitioners subject to taxation; 
and, if said stocks or the value thereof are 
not property of the petitioners, em- 
ployed in their business and subject to 
taxation, said list is a correct list of the 
petitioners’ taxable property. 

(5) Said assessors assessed the peti 
tioners a tax upon two hundred thousand 
dollars ($200,000) as the property of the 
petitioners employed in said business in 
said city subject to taxation; the petition- 
ers duly applied to said assessors for an 
abatement of said tax; the assessors re- 
fused to abate the tax, anc the petitioners 
duly appealed therefrom to this court. 

(6) It is agreed that the court may 
draw such inferences from the foregoing 


statement as a jury would be authorized 
to do. 


SSO 

pe- 
and 
cks 
aid 


the 
eld, 
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(7) If the assessors, under the above 
facts, could not legally assess said peti- 
tioners as aforesaid, the petitioners may 
have judgment in the sum of twenty-eight 
hundred fifty-one dollars 
($2,851.98), with interest from November 
1, 1900. 


an! 98 100 
If they could do so, the respond 
ent may have judgment, or the court shall 
enter such judgment, as law and justice 
shall require 

Hotmes, C, J. We have had some 
doubt in this case whether the statement 
of facts ought not to be discharged. 
Without more explicit statements we 
should not be willing to assume that the 
petitioners’ relation to the stocks bought 
by them was different from the ordinary 
one of brokers carrying stock upon a mar- 
gin, and on the other hand aturn is given 
to some of the expressions in the agreed 
facts that suggests a peculiar set of trans- 
We have decided to take the 
statement as intended to describe the or- 
dinary relation between broker and cus- 
tomer when stocks are bought upon a 
margin. 


actions, 


If the statement thus construed 
does not present the truth, the petitioners 
can have it discharged by applying tothe 
superior court. West v. Platt, 124 Mass. 

It is very plain that the defendant 
not mean to agree that the stocks be- 
longed to the customers of the petition- 
€1s, as that would have been to yield the 
whole ground upon which the petitioners 
were taxed. This ground is explicitly 
recognized in the statement of facts 

lhe petitioners contend that the neces 
conclusion from the statement is 
that they held the stock as pledgees, the 
purchasers being the owners and pledg- 


22? 
JIS* 
d 


dl 


sary 


ors, and, if this conclusion is not simply 
a matter of construction, that we ought 
to adopt the widely prevailing opinion 
that that is the relation of the parties in 
ordinary purchases upon margin, contrary 
to the view of the Massachusetts cases. 
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Wood v. Hayes, 15 Gray, 375; Covell v. 
Loud, 135 Mass. 41. See Weston v. Jor- 
dan, 168 Mass. 4o1, 404. 

We see no sufficient reason for depart- 
ing from what has been understood to be 
the law of Massachusetts ever since the 
time of Chief Justice Shaw. No doubt, 
whichever view be taken, there will be an- 
omalies, and no doubt it is possible to 
read either a sufficient number of 
implied understandings to make it con- 
sistent with itself. Purchases on margin 
certainly retain some of the characteris- 
tics of ordinary single purchases by an 
agent, out of which they grew, The broker 
buys and is expected to buy stock from 
third persons to the amount of the order. 
Rothschild v. Brookman, 5 Bligh (N. R.) 
165; 2 Dow & C. 188; Taussig v. Hart, 
58 N Y. 425. He charges his customer 
a commission. He credits him with div 
idends and charges him with assessments 
on stock. However the 
closed, the profit or loss is the custom 
er's. But none of these features is de- 
cisive. Lenders often charge a commis-— 
sion, and a transaction in similar form 
might be a simple wager. See Harvey v. 
Merrill, 150 Mass. 1; Morris v. Telegraph 
Co., 94 Me. 423; North v. Phillips, 89 Pa. 
250. As in the case of partnership it 
would be possible to go through a long 


into 


transaction is 


time and much business without ever hav- 
ing to consider where was the title to the 
assets employed. It seems to us that the 
duties and rights of the broker with re- 
gard to the stock which he purchases 
ought to weigh more than anything else 
in deciding who is the owner of that spe- 
cific stock. 

We think that we must assume that in 
in this case, as generally, the brokers 
were not bound to keep the stock of a cer- 
tain customer distinct,that they could take 
a single certificate in their own name for 
this and similar stock purchased for others, 
and that they could pledge the whole toa 
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bank for a‘ivances made to them, although 
much in excess of the sum due to them 
from any one of the persons upon whose 
orders the stock was bought. Probably 
they were not bound to deliver the iden— 
tical stock purchased, even subject tothe 
large powers already enumerated, but 
could deliver any stock that they hap- 
pened to have on hand. We have read 
nothing in the discussions of the question 
that has attracted attention that 
makes it seem more reasonable to describe 
rights of such extreme tenuity of connec- 
tion with any specific object, as property 
in stock rather than as contractual rights. 
The English doctrine seems to be the 
same as that of this Commonwealth, so 


our 
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that we are not left quitealone in a desert 
of logic. Bentinck v. Bank (1893) 2 Ch. 
120, 140, I4I. 

It is entirely consistent with our views 
upon the question before us to hold that 
in Rev. Laws, c. 99, $4, language is used 
in a popular sense, and that the broker is 
not treated there as a party to a contract 
to buy or seil, but as one employed to buy 
or sell upon the plaintiff's behalf. Rice 
v. Winslow (Mass.) 62 N. E. 1057. 

We understand that the only question 
before us is whether the stock held by the 
petitioners were property of theirs, and 
that if so the defendant is entitled to pre- 
vail. 

Judgment for the defendant. 





DEMAND NOTE. 


Presentment—Reasonable time—Indorser’s liability. 


Merritt v. Jackson, supreme judicial court of Massachusetts, Suffolk, 
March 3, 1902. 


The Negotiable Instruments law of 
Massachusetts provides that where the in- 
strument is payable.on demand, present. 
ment must be made within a reasonable 
time after its issue. 

The prior Massachusetts statute, in 
force since 1839 and repealed by the N. I. 
L, made a demand at the expiration of 60 
days, or at any time within that term, 
reasonable in time. 

Held: To determine what is a reason- 
able time under the N. I. L., resort must 
be had to the law merchant in force be 
fore the statute of 1839 took effect; and 
in the absence of evidence of the usage 
of trade or business, this will be deter- 
mined to require a demand at or before 
the expiration of 60 days. 

Where notes, payable on demand, and 
indorsed in blank, were dated December 
19, 1899 and January 5, 1900, and demand 
was not made and notice of dishonor given 
until April 4, 1900, the demand was not 
made within a reasonable time and the 
indorser is discharged. 


Exceptions from superior court, Suffolk 
county; Albert Mason, Judge. 

Action by one Merritt against one Jack- 
son. The superior court found in favor 
of plaintiff, and defendant excepts. Ex- 
ceptions sustained. 

Laturop, J. This isan action against 
the defendant, as indorser of four promis- 
sory notes made by the Jackson Type 
writer Company, payable to the defendant 
on demand, and indorsed by him in blank. 
One note is dated December 19, 1899 and 
the other three are dated January 5, 1900. 
Demand was made and notice given on 
April 4, 1900. In the superior court, 
after the introduction cf evidence not 
material to the exceptions, the defendant 
requested the court to rule that upon all 
the evidence the plaintiff was not entitled 
to recover. The court refused so torule, 
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an | found for the plaintiff, and the case 
is before us upon the defendant’s excep- 

lhe only question in the caseis wheth- 
er the demand was made within a reason- 
able time. St. 


1898, c. 533, § 71, is in 


part as follows: 


“Where it [the instrument] is payable 
on demand, presentment must be made 
within a reasonable time after its issue.” 


Section 193 of the same act provides: 


‘‘In determining what is a ‘reasonable 
time’ or an ‘unreasonable time,’ regard 
is to be had to the nature,of the instru 
ment, the usage of trade or business, if 
any, with respect to such instruments, 
and the facts of the particular case.” 


Before the statute of 1898, which took 
effect on January 1, 1899, was passed,the 
law applicable to notes payable on demand 
was regulated by St. 1839, c. 
was retained in substance in 


121, which 
the subse- 
quent compilations of the statutes. Sec- 
tion 1 of this statute provided, in substance, 
that the maker should have the same de- 
fense against an indorsee as against a 
payee. Section 2 provided that on any 
promissory note, payable on demand, 
made after the act took effect, a demand 
made at the expiration of 60 days from 
the date thereof without grace, or at any 
time within that term, should be deemed 
to be made within a reasonable time. Sec- 
tion 3 provided for the liability of indor- 
sers. Section 1 of this act was slightly 
changed by St. 1857, c. 192, but was re 
vived, with an amendment, by St. 1858, c. 

o. And so it appears in Gen. St. c. 53, 
y10,and Pub. St. c. 77, $14. Sections 

and 3 of the act appear in Gen. St. c. 
53, $8, and Pub. St. c. 77, § 12. 

We have no doubt that the section of 
Pub. St. c. 77, last mentioned has been 
repealed by section 197, St. 1898, which 
provides: ‘*All acts and parts of acts in- 
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Consistent with the provisions of this act 
are here repealed.” 

We are therefcre obliged to consider 
what is the law merchant which was in 
in this commonwealth before the 
statute of 1839 took effect, and which is 
restored by the statute of 1898. Before 
St. 1839, c. 121 was passed, the rule was 
well settled that, as to a promissory note 
payable on demand, a demand, in order to 
charge an indorser, must be made within 
a reasonable time, and, if no such demand 
the was considered as 
overdue and dishonored. This question 
arosé also in another class of cases name- 
ly, as to the the length of time in which a 


force 


was made, note 


note payable on demand, and remaining 
unpaid, would be held to be dishonored, 
and subject to the grounds of defense 
which would be open to the maker in a 
suit by the payee. See Paine v Railroad 
Co., 118 U. S. 152. But, while the gen- 
eral rule was well settled, there was found 
to be great difficulty in its application, 
and it was said to be impossible to fix any 
precise period, as each case depended 
upon its particular circumtances. Parker, 
C. J., in Field v. N ckerson, 13 Mass. 131, 
137. In Seaver v, Lincoln, 21 Pick. 267, 
it was said by Chief Justice Shaw: 

“One of the most difficult questions 
presented for the decision of a court of 
law is, what shall be deemed a reasonable 
time within which to demand payment of 
the maker of a note payable on demand 
in order to charge the indorser. It de- 
pends upon so many circumstances to de- 
termine what is a reasonable time in a 
particular case that one decision goes but 
little way in establishing a precedent for 
another.” 

As to what has been held by this court 
to be a reasonable or unreasonable time, 
the cases are thus summed up by Mr. Jus- 
tice Dewey, in Ranger v. Cary, 1 Metc. 
369, 374: ‘‘In Field v. Nickerson, 13 
Mass. 131, the period of eight months 
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was held not to be within a reasonable 
time to make a demand to discharge the 
indorser; and in Seaver v. Lincoln, 21 
Pick. 267, where the demand was made 
in seven days after the date of the note, 
it was held to be within due time. In 
Sylvester v. Crapo, 15 Pick. 92, a note 
that had remained unpaid for eleven 
months before it was negotiated was held 
to be dishonored; and the shorter period 
of six moaths was, in Thompson v. Hale, 
6 Pick. 259, held sufficient to subject it to 
the defense of a note overdue. On the 
other hand, a note indorsed seven 
days after its date was held, in Thurston 
v. McKown, 6 Mass. 428, to have been 
transferred in season to avoid any ground 
of defense arising from equities between 
the original parties."" In Ranger v. Cary, 


it was held that a note payable on demand 
was not to be regarded as overdue if in- 
dorsed within one month after its date. 
The cases on this subject may be found 
collated in Norton, Bills & N. (3d Ed.) p. 


347, $140. In the case before us no evi- 
dence has been introduced of “the usage 
of trade or business, if any, with respect 
to such instruments” nor the facts of the 
case, apart from what the instrument it- 
self shows. We have no doubt that when 
the holder of such a note seeks to hold an 
indorser, the burden is on him to show 
that a demand was made upon the maker 
within a reasonable time; and that, if 
there is any usage of trade or any fact or 
circumstance to excuse a delay, the bur- 
den is on him to show it. 
Fenstermaker, 24 Cal. 329. 
It is urged, however, that the court will 
take judicial notice of business in a com- 
munity, including the universal practice 
of banks, and attention is called to the 
fact that in the charge to the jury in Field 


v. Nickerson, 13 Mass. 131, 132, 


See Keyes v. 


where 
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the question was whether an action c 
be maintained by an indorsee agains‘ 
indorser on a promissory note payabl 
demand where the demand was made on 
the maker eight months after the date of 
the note, Chief Justice Parker, after stat- 
ing to the jury that the demand must be 
made in a reasonable time, and that what 
was a reasonable time was a question of 
law in that case, further instructed the 
jury “that, all the parties to the transac- 
tion living ina town where credit for loans 
of money among merchants is commonly 
given for thirty, sixty or ninety days, the 
indorser must be considered as having 
contracted with reference to the usual 
period; that a delay of eight months was 
unreasonable.” ‘The jury were. directed 
to return a verdict forthe defendant. 
Nothing is said on this subject in the 
opinion. Whether or not an analogy can be 
drawn from the fact that in the business 
community the rate of credit may be 30, 
60 or go days, St. 1898, c. 533, § 193, as 
we already have pointed out, limits the 
question of usage to that of trade or busi- 
ness ‘‘with respect to such instruments.” 
The statute took effect on January 1, 
1899. All but one of the notes in suit 
were dated early in January of the next 
year. We are not aware that in the inter- 
val any usage of trade or business with 
respect to demand notes had grown up 
different from that which had had the 
force of law for nearly sixty years, Ina 
case like the present, in the absence of 
any evidence to bring the case within sec- 
tion 193, St. 1898, we are of opinion that 
a demand on the maker should be made 
at or before the expiration of sixty days, 
that the demand in this case was not made 
within a reasonable time, and that the 
ruling requested should have been given. 
Exceptions sustained. 


on 
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INDORSEMENT. 


Restrictive— Construction of—Rights of indorsee. 


Haskell v. Avery, supreme judicial court of Massachusetts, March 10, 1902. 


\n indorsement ‘‘for deposit to the 
credit of” the depositor, while it gives no- 
tice of atrust, gives the bank the right to 
collect the instrument and to sue on it in 
its own name; and the bank can indorse 
the paper and pass the legal title, subject 
to the trust, to the bank or person ulti- 
mately called upon to collect, 

\n indorsement by a bank “for (its) 
collection account” does not preclude the 
holder from suing or proving on the in- 
strument in his own name. 


Exceptions from superior court, Nor- 
folk county; John H. Hardy, Judge. 

Claim by Elmer E. Haskell against 
Margaret W. Avery, executrix of the in- 
solvent estate of Edward Avery, deceased, 
brought on a promissory note payable to 
and indorsed by decedent, and on a draft 
accepted by him, and each of which are 


held by claimant. A finding of the com- 


missioners of the estate disallowing the 
was affirmed by the court, and 


claim, 
plaintiff excepts. Exceptions sustained. 

Hotmes, C. J. The only question 1s 
whether the holder of the note and draft 
can prove in his own name. ‘lo decide 
this it is necessary to consider the purport 
and effect of the twoindorsements. The 
first is that of Neher: “For deposit in the 
National Bank of the State of Florida, 
Jacksonville, Fla., to credit of E. J. 
Neher.” Neher’s name is a signature 
although it also makes part of a sentence. 
The signature is often made part of the 
last sentence of a letter, but no one ever 
thought, we suppose, that it was less a 
Signature on that account. ‘The indorse- 
ment, then, is in effect the same as if it 


read: ‘‘For deposit * * * to my 
credit. E. J. Neher.” Such an indorse- 
ment is restrictive in the sense that it 
gives notice of the trust to any one who 
should take thenote thereafter, and there- 
fore makes it impossible for one who 
should discount it for the holder toretain 
the proceeds, when collected, to his own 
use. Lloyd v. Sigourney, 5 Bing. 525. 
But there seems to be no reason for deny- 
ing that it gave to the Florida National 
Bank the right to collect the note, and to 
that end to bring suit, if necessary, in its 
own name. Flour Mill Co. v. 
156 Mass, 11, 12. 


Holmes, 
In other words, there 
seems to be no reason for denying that 
it gave the bank the legal title to the note 
as the bank certainly would have owned 
the proceeds of the note when collected, 
and thereafter would have been simply a 
debtor to Neher forthe amount. It does 
not matter if the title was voidable in case 
the depositor should have seen fit to re- 
voke his mandate, or the bank had re- 
turned the paper upon a failure to collect. 

If these preliminaries are admitted, 
there is not much more difficulty in taking 
the next step. The very purpose of in 
dorsing the note payable in Boston to a 
Florida bank for deposit is that the Flor- 
ida bank should get the note collected 
and make itself the depositor’s debtor by 
the usual measures. Those, it is well 
known, are the indorsements through in- 
tervening banks to a bank or person in 
Boston. The fact that the words ‘‘or 
order” were not added, did not, of itself, 
limit the power of the bank to indorse. 
More v. Manning, 1 Comyns, 311; Ache- 
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son v Fountain, 1 Strange, 557; Edie v 
East India Co., 2 Burrows, 1216; Leavitt 
v. Putnam, 3 N. Y. 494. And the fact 
that the indorsement to the bank was re- 
stricted in the sense that it disclosed a 
trust did not prevent the bank from pass 
ing the legal title subject to the trust to 
the Boston bank or person ultimately 
called upon to collect. ‘This in accord- 
ance with reason, has the sanction of 
Massachusetts authority, as well as of 
other courts, and seems to be established 
as the law for future transactions by stat- 
ute. Freeman’s Nat. Bank v. National 
Tube Works, 151 Mass. 413, 417; 1 Dan- 
icl, Neg Inst. (qth Ed.) sec. 698d, note 4; 
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Rev. Laws, c. 73, secs. 53, 54. See Na- 
tional Pemberton Bank v. 
Mass. 333, 335- 

The second indorsement to be consid- 
ered is the last appearing upon the paper. 
It is by a New York bank, “for [its] col- 
lection account.” The indorsement is in 
blank, and there is less doubt than in the 
former care that the words 


Porter, i2 


“for collec: 


tion account” do not preclude the holder 
from suing or proving in his own name. 
Freeman’s Nat. Benk v. National Tube 
Works, ubi supra; Flour Mili Co. y. 
Holmes, 156 Mass. 11, 12. 

For these reason: the appellant shovld 
have been allowed to prove his claim. Ex- 
ceptions sustained. 


DEPOSIT. 


Negotiability—Liability of third party signing to give it credit. 


In re Baldwin’s Estate, court of appeals of New York, March 4, 1992. 


1. A certificate of deposit, reciting 
that W has deposited in this bank, one 
thousand dollars, payable to the order of 
herself in current funds on return of this 
certificate properly indorsed, is a nego- 
tiable instrument. 

2. One who signs such certificate, un- 
der the signature of the issuing banking 
firm, to give it credit, is a surety, and he 
is individually liable as such, and also as 
the ostensible partner of the banking 
firm. 

3. Where the estate of such surety is 
insufficient to pay both his individual 
debts, and firm debts for which he is li- 
able, as ostensible partner, the holder of 
such certificate is entitled to be paid out 
of his estate, as for an individual debt,be- 
fore any part thereof can be applied on 
the debts of the firm. 

4. But the estate of such surety is not 
liable, by reason of his beingan ostensible 
partner, for a deposit with the banking 
firm by an active partner, as executor, 
who knew that, in fact, such surety was 
not a member of the banking firm. 


Appeal from supreme court, appellate 
division, Fourth department. 

In the matter of estate of Henry Bald- 
win deceased. between 
Charles ‘Tubbs, as ancillary administrator 
of James Tubbs, deceased, and Jerome 
S. Warner and others, to sell the real es- 
tate of Henry Baldwin, deceased, to pay 
his debts. From a judgment of the ap- 
pellate division (67 N. Y. Supp. 1128) 
confirming a decree of the surrogate’s 
court, Charles Tubbs appeals. Modified. 


Proceedings 


CULLEN, J. The proceeding was 
brought to direct the sale of the real es- 
tate of Henry Baldwin, deceased, for the 
payment of his debts. The learned surro- 
gate has found that in the year 1880 it was 
agreed betweea Henry Baldwin (the de- 
ceased) and one James Baldwin and one 
Sarah Weatherby, that the said James 
Baldwin should operate a bank known as 
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“James Baldwin & Co. Bank”; he to fur- 
nish all the capital and to have all the 
benefits therefrom, neither said 
Weatherby nor Henry Baldwin 
to have any of the profits of the busi- 
But to give the bank credit and to 
secure the payment of any creditors, it 


and 
said 


ness 


was to be carried on under the name of 
James Baldwin & Co., and the names of 
James Baldwin and Henry Baldwin were 
printed on the letterheads of the bank, 
which were used in its business and dis- 
tributed throughout the community, Mrs. 
Weatherby died in 1892, leaving a will of 
which James Baldwin and Lucius N. Man 
ley were the executors. 
the bank failed, and 
Baldwin died. 


Subsequently 
afterwards Henry 
His estate was insufficient 
to pay all the claims against it, his person- 
a! debts, and the claims against him asan 
ostensible member of the firm of James 
Baldwin & Co. The decree of the surro-~ 
gate directed that the proceeds of the sale 
of said Henry Baldwin’s real estate should 
be first applied to the payment of his in- 
dividual creditors, and the surplus to the 
payment of the creditors of the firm of 
James Baldwin & Co. Italso determined 
the amount and character of the several 
claims. The appellant is a firm creditor, 


and he objects to the decree in two par- 
ticulars: First, in so far as it held thatthe 


the administrator of Sabrina 
Warner was an individual debt of the de-- 
ceased; second, so far as it held that a 
deposit made in the bank by James Bald- 
win as executor of Mrs. Weatherby was 
a liability of the estate at all. 

Mrs. Warner had been a depositor in 
the bank for some years, holding its cer- 
tificates of deposit, 


claim of 


bearing interest, 
signed ‘‘James Baldwin & Company.” In 
1895 she had difficulty in collecting her 
interest, only part being paid; the bank 
being evidently in financial difficulty. She 
was asked for leniency, and consented to 
surrender the certificates of deposit then 
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held by her on receiving new ones signed 
not only by James Baldwin & Co., but by 
Henry Baldwin, the deceased. 
were in the following form: 


These 


‘‘Certificate of Deposit. James Bald- 
win & Co, Bankers. $1,000. no-100. 
Acdison, N. Y., June 20, 1895. Mrs. 
S. Warner has deposited in this bank 
one thousand dollars, payable to the 
order of herself, in current funds, as 
specified below, on return of this cer- 
tificate properly indorsed, 6 mos. 
after date, with 4 per cent. interest, 
12 mos. after date with 5 per cent. 
interest; mos. after date with 
per cent. interest. No inter- 
est after time specified. 


James Baldwin & Co. 
[Signed] Henry Baldwin.” 


No. 710. 


It is contended by the appellant that 
Henry Baldwin assumed no individual 
liability by subscribing his name to these 
certificates; that the instruments are not 
promissory notes, but merely certificates 
of deposit; that they acknowledge a re 
ceipt of the funds by the bank, not by 
Henry Baldwin individually; and that 
therefore Mrs. Warner's administrator 
should share only ratably with the other 
firm creditors. If we assume that the in- 
struments are mere certificates of deposit, 
we think that does not relieve the estate 
of Henry Baldwin from liability as for his 
individual debt. While it may be that 
the obligation to repay the amount repre- 
sented by the certificates does not proceed 
from any express promise in the instru- 
ments, but springs from the duty imposed 
by law, nevertheless the certificates are 
negotiable instruments upon which anac- 
tion could be maintained. Pardee v. 
Fish, 60 N. Y. 265; Miller v. Austen, 13 
How. 218; National Bank of Ft Edward 
v. Washington County Nat. Bank, 5 Hun, 
605. See Daniel, Neg. Inst. § 1698 et seq. 
In the case in this court Judge Miller 
said: ‘*Even although a demand was nec- 





376 THE BANKING 


essary upon the bank before an action 
could be brought against it on the instru- 
ment, thus distinguishing the case from 
that of a promissory note, where the 
maker may be sued without any demand, 
I do not think that this fact takes away 
the negotiable character of the instru- 
ment, under the decisions cited, and it 
must therefore be considered as possess— 
ing all the features of a negotiable prom— 
issory note.” The statement contained 
in one of the opinions in Hotchkiss v. 
Mosher, 48 N. Y. 478, that such a certifi- 
cate is a mere recéipt, must be considered 
as overruled by the case from which I 
have quoted. If these instruments had 
been promissory notes, though in terms 
purporting to express only an obligation 
upon the part of James Baldwin & Co. or 
his bank, still by signing his name thereto 
Henry Baldwin would have become liable 
as a surety. Parks v. Brinkerhoff, 2 Hill, 
663. If there is no substantial difference 
between negotiable certificates of deposit 
of the character of those now before us 
and promissory notes, except as to the 
running of the statute of limitations, the 
same doctrine must prevail here, and 
Henry Baldwin be deemed a surety. 
While it is true that he would have been 
liable as an ostensible member of the firm 
of James Baldwin & Co., the depositor had 
the right to obtain the additional security 
of his individual responsibility, (In re 
Gray’s Estate, 111 N.Y. 404), and the evi- 
dence shows that it was this which he in- 
sisted on having. The decrees of the 
courts below were therefore right in this 
particular. 

We do not see any ground on which the 
allowance of the deposit of James Bald- 
win, as executor of Mrs. Weatherby, in 
the bank, as a claim against the estate of 
Henry Baldwin, can be sustained. There 
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was no partnership in fact between James 
Baldwin and Henry Ba‘dwin, and this is, 
in effect, the finding of the surrogate. To 
give credit to James Baldwin, Henry 
Baldwin allowed himself to be held out as 
a partner. Therefore he became liable 
to all persons who might deal with the 
bank on the faith of his supposed connec 
tion therewith. But this deposit, if it 
may be properly so called, was ma'e by 
James Baldwin, the executor, in his own 
bank; in other words, with himself. He 
knew perfectly the relations of Henry 
Baldwin to the business, and that he was 
not a partner, nor interested therein. 
The surrogate has found that James Bald- 
win made the deposit (in reality obtained 
the money) in the belief that Henry Bald- 
win would thereby become responsible 
theiefor to the estate of which James was 
the representative. Granting that such 
was the belief of the parties, this could 
not create any liability on the part of 
Henry. The debt or default occasioned 
by the failure of the bank was the default 
of James, and under the statute of frauds 
Henry could not be liable for it unless he 
had contracted to that effect in writing. 
The doctrine on which theclaims of other 
creditors were properly upheld is not that 
Henry was liable for the default of James, 
but that the credit was originally extend 
ed to both James and Henry,—a doctrine 
which can have no application to this 
claim. 

The judgment appealed from should be 
modified so as to strike out the provision 
establishing the claim of the estate of 
Mrs. Weatherby, and, as modified, af- 
firmed, without costs to either party. 

Parker, C. J. and Gray, O’Brien, Bart- 
lett, Haight, and Werner, JJ., concur. 


Judgment accordingly. 
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INQUIRIES AND Faemeteseieaeteaioenn: 


- department is carried on for the benefit of all subscribers, who are entitled to submit 
questions of general interest, and expect prompt and careful consideration thereof, with- 


out large 
request is made to the contrary. 


Check to Payee Only. 


HAMMONTON, N, J., April 24, 1902. 


Editor Banking Law Journal: 
DeAR SIR:—Kindly give the following in- 
formation through the columns of the Journal. 
A customer in issuing his check crosses out 
following payee’s name. What ef- 
does this have on the transferability 
or negotiability of the check? If an indorser 
other than the payee presents it for payment 
vuld the bank treat it? 


“or order 


fect, if any, 


how s 


SUBSCRIBER. 


The crossing out of the words ‘‘or 
order” destroys the negotiability of the 
check. It becomes payable to the payee 
only, and the bank has no authority to 
pay it to any one else. 


Cuaranty of Usurious Note. 


FREEPORT, N. Y., April 21, 1902. 
Editor Banking Law Journal: 

DEAR SIR:—Will you please discuss the fol- 
lowing in your May issue (omitting names): 

A wishes to get his note discounted at a bank 
and offers B a certain amount to guaranty the 
payment of the note tothe bank. Baccepts the 
proposition and delivers to the bank a separate 
guaranty. The first note matures and A pays 
a certain amount on it and B gives another 
guaranty. When this note matures A fails to 
pay it, and B, without being compelled by the 
bank, does so, and takes the note and brings a 
suit against A for the amount of the note and 
the interest, 

A sets up a defense that it is a usurious trans- 
action,—and then, after putting in an answer, 
pays B $120 and takes a receipt from him stating 


The names and places of those submitting inquiries are published, unless specia| 


that is paid “ 
by me.” 


on account of note guaranteed 


Question: Can B recover the balance due on 
the note or is A’s defence of usury a good one? 
B has no interest directly or indirectly in the 
bank at which the note was discounted. 

I should like you to take this up as I enjoy 
very much reading your Journal and also find it 
very helpful. 

Yours truly, 
CASHIER. 


The case, stated briefly, isthis: A state 
bank in New York holds A’s note, and 
B’s separate guaranty of payment of the 
note. The transaction between A and 
the bank is usurious. A fails to pay the 
note at maturity, but B pays the bank, 
takes up the note, and brings suit against 
A thereon. After putting in a defense of 
usury, A pays B part of the note. The 
question is whether A must pay B the 
balance of the note and iaterest. 

When a guarantor or surety, as did B, 
pays the debt of the principal debtor, 
a right of action, upon the principal’s 
contract of indemnity, immediately arises 
to recover the amount. But the surety 
must take care that the principal is liable 
for the debt he pays, or he cannot recover 
indemnity. In an Indiana case (Hollins- 
bee v. Ritchie, 49 Ind, 263) the following 
propositions were held to be legally cor- 
rect; 

1. When the surety pays the debt, he 
must be legally bound for it; for if he 
was never legally bound, or if having once 
been legally bound he had been discharged 
of his obligation, the payment would be 
voluntary, and he could not recover the 
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money so paid any more than one not a 
surety could recover money voluntarily 
paid by him in the discharge of the debt 
of another person. 

2. It must also appear that, at the time 
of the payment, the principal himself was 
under a legal obligation to pay; for if the 
principal was not legally liable, or if he 
then had an election to make the pay- 
ment, or to do something else, the surety 
could not, by a mere voluntary payment, 
vary the rights of the principal or impose 
upon him any greater or different obli- 
gation than that which he was under at 
the time the payment was made. 

Now, here, there was a defense of usury 
to this note; and if the penalty for usury 
was a forfeiture of the entire debt, A, the 
principal, would not have been bound to 
pay any of it, and B, the guarantor, pay- 
ing what neither he nor A was legally li- 
able to pay, he could not compel A to in- 
demnify him therefor. But the penalty 
for usury, contracted to be paid to astate 
or national bank in New York, is not for- 
feiture of the entire debt, but forfeiture 
of the interest only. The principal sum 
remains due and payable. Sothat in this 
case, A was liable to the bank for the 
principal sum, without interest; and when 
B paid the note to the bank, he had a 
right of action against A to recover the 
principal amount, without interest; and 
this, we think, he can recover, less the 
$120 already received on account. 

The statute also gives a remedy against 
the bank, in cases where usurious interest 
has been actually paid, as distinguished 
from cases where usury has been agreed 
to be paid, namely, an action by the party 
paying, or his legal representatives, to 
recover twice the interest. 


Time Certificate of Deposit. 


LASALLE, Ill., May 20, 1902. 
Editor Banking Law Journal; 


DEAR StR: Please advise us through the 


Banking Law Journal whether national banks 
who issue time certificates of deposit. payable 
six months or one year from date, have the 
right, if they so desire and conditions seem to 
demand it, to refuse payment on such certifi- 
cates if demand is made before they are due? 
We have never had occasion to attempt to exer- 
cise what would seem to be our rights in this 
matter, and have never noticed a decision cover- 
ing it. President. 


Of course the bank has the legal righi 
to stand on the terms of its certificate of 
deposit, and to refuse payment, before its 
maturity. This, on the assumption that 
there is no clause in the certificate giv- 
ing the holder the option to receive pay- 
ment at an earlier date. The right is so 
plain that it has probably never been 
called into question in the courts, so as 
to form the subject of a legal decision. 


Telegraphic Certification of Check. 


THE GARRETT COUNTY BANK 
Oakland, Md., May 16, 1902. 
Editor Banking Law Journal: 

DEAR SIR: Will you kindly define the liabil- 
ity of the bank in the following transaction 

A draws a check on his bank payable to B. B 
indorses the check in blank and delivers it to C. 
C loses the check and notifies A to stop pay- 
ment, which is done. 

The check was found and cashed for a stran- 
ger by E, who before cashing it wired the bank 
to know if they would pay a check drawn by A 
for a certain amount, but not giving any further 
description of the check. 

The bank replied “Will pay check.” 

When the check was presented for payment 
on the day following, payment was refused and 
the check protested, the bank answering “ pay- 
ment stopped.” 

A does a very large business and draws a 
great many checks for a like amount. Is the 
bank liable to E for the payment of this check ? 

Very truly yours, S. T. JONEs, Cashier. 


Whether the bank is liable to E. for 
the check in question depends upon 
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whether its telegram was an acceptance 
of that particular check. If so, the bank 
is bound. By the Negotiable Instru- 
ments’ Law of Maryland, a check is a bill 
of exchange, drawn on a bank, payable 
on demand, and the bank is not liable to 
the holder unless and until it accepts or 
certifies the check. An acceptance must 
be in writing and signed by the drawee, 
and where an acceptance is written on a 
paper other than the bill itself, it does not 
bind the acceptor except in favor of a 
person to whom it is shown and who, on 
the faith thereof, receives the bill for 
value. 

This being the law, did the bank's tele- 
gram, ‘‘Will pay check,” namely, A’s 
check for a certain amount, payee not 
specified, constitute an acceptance of his 
particular check for that amount, which 
E had in mind when he sent the telegram, 
although A was in the habit of drawing 
other checks for like amount? In the 
light of the decisions, we think the bank 
certified this particular check and 
therefore bound to pay the same to E. 

In Garretson v. North Atchison Bank 
decided by the federal circuit court in 
Missouri (6 B. L. J., 483), the purchaser 
of cattle in Colorado tendered in payment 
his check on a Missouri bank. Before 
taking it the seller wired the bank, “ Will 
you pay James Tate’s check on you 
twenty-two thousand dollars?” and the 
bank wired in reply: “ James Tate is 
good. Send on your paper.” Thereupon 
the check was taken in payment, and was 
transferred to one Garretson for value. 
The bank refused payment, and Garret- 
son sued it. The court held that the 
bank was bound as for an acceptance or 
certification of the 


is 


check, concerning 


which the contract, or promise to accept, . 


can as well be consummated or made by 
telegram as by letter. 

In Flannagan v. California National 
Bank, U. S. Circuit Court, S, D. Califor- 


nia (9 B. L. J., 365) the decision in the 
Garretson case is approved; but the 
Flannagan case was unlike the Garretson 
case, for the telegraphic promise in the 
last-named case was by the cashier of a 
bank to pay certain drafts, to be drawn 
at a future day, not on the bank, but on 
a third person whom the bank expected 
was to become a depositor and to have 
sufficient funds on deposit before that 
time. The court held the cashier had no 
power to bind the bank to this extent. 

In Coffman v. Campbell, 89 IIl., 98, the 
following telegram was sent a prospective 
drawee: “ Will you honor draft drawn by 
A. Harper for twenty-three hundred dol- 
lars?” to which this reply was sent: 
““Will pay A. Harper draft twenty-three 
hundred dollars for stock.” Thereupon 
the draft was drawn and money advanced 
on it on faith of thistelegram. The court 
held the sender of the telegram liable to 
the purchaser of the draft, as upon an ab- 
solute acceptance, and it did not regard 
the words “for stock’ as making the ac- 
ceptance conditional upon stock being 
consigned to the acceptor, but as a mere 
indication of the nature of the considera- 
tion between drawer and acceptor. 

In the above cases, it is seen, the only 
description of the check or draft inquired 
of, was by giving drawer’s name and 
amount; and the telegraphic response, 
promising to pay the drawer’s check or 
draft for that amount, is held to consti- 
tute an acceptance in favor of a pur- 
chaser of the draft on faith thereof. 

In the present case, E telegraphs ask- 
ing if the bank will pay A’s check fora 
certain amount, and the bank positively 
and unequivocally replies that it will pay 
the check. We do not think the courts 
would hold that the bank had not prom- 
ised to pay the particular check which E 
had in mind when he sent the telegram, 
because A was in the habit of drawing 
many checks for like amount. There was 
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a sufficient identification of the particular 
check by E’s telegram, and all the bank 
had to do was to set apart the amount of 
the check from A’s general account, for 
payment of A’s check for the amount 
coming from E. 

On the general subject of telegraphic 
acceptance of checks, the case of Myers 
v. Union National Bank, 27 Ill. App. 254, 
is of interest. There the following tele- 
gram was sent to a Chicago bank on a 
Saturday morning: “ Will drafts for thirty- 
eight hundred dollars, made by J. R. 
Snyder on you, be paid if presented Mon- 
day?” The bank answered: ‘ Drafts 
named are good now.” ‘The sender of 
the first telegram then wired : ‘‘ We have 
sent a man with drafts. Will be there 
before three o’clock.” Between two and 
three o’clock, on Saturday, the drafts 
were presented; but payment was re- 
fused because in the interim the bank had 
charged up a note, held by it, against the 
drawer’s account. 

The court held the bank had not ac- 
cepted the drafts. It said the first tele- 
gram was either a mere application for 
information or a request for acceptance. 
If the former, the bank was not estopped 
to deny its liability, because the reply 
stated the truth and the sender of the 
telegram had not been injured; neither 
did he purchase the drafts on faith of the 
reply. Treating the telegram, however, 
as a request to accept, payable on the 
following Monday, the reply of the bank 
would not be regarded as a compliance 
with the request, for there is a distinct 
implication in the words, “ Drafts named 
are good now,” that the bank would not 
undertake to answer for the state of Sny- 
der’s account beyond the moment when 
its telegram was sent. 

The court further said that an accept- 
ance is a contract and does not differ from 
other contracts in the essential require- 
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ment of a meeting of minds. A bank is 
not bound toaccept by telegram the checks 
or drafts of its depositors, although in pos- 
session of fundsto pay. Its duty in such 
cases is to accept a draft, or pay a check, 
only on presentment ; and one relying on 
a telegram as an acceptance should see to 
it that the language used will, at least, 
fairly bear the meaning. 

The court also pointed out the distinc- 
tion between the case before it and the 
case of Coffman v. Campbell, which we 
have cited. There, it said, the drawees 
plainly said they would pay the draft, and 
promised to pay in positive terms; while 
here the intention to accept is not ex- 
pressed, but, on the contrary, the bank’s 
telegram plainly implied that it would not 
agree to hold Snyder’s balance for any 
time to meet the paper held by the sender 
of the telegram. 

The case submitted from Maryland is 
similar, we think, to the case of Coffman 
v. Campbell, and of Garretson v. North 
Atchison Bank. In all three, telegrams 
were sent asking if A’s draft fora certain 
amount would be paid. In all three, the 
bank or drawee replied unequivocally that 
it would pay. These replies were: 


1. “ James Tate is good ; send on your 
paper.” 

2. “Will pay A. Harper’s draft for 
$2,300 for stock.” 

3. “ Will pay check” (of A for specified 
amount). 


As the courts, in instances 1 and 2, held 
that these replies were absolute accept- 
ances in favor of purchasers on faith 
thereof, there is no reason to suppose 
that a like judicial conclusion would not 
be reached in case 3. 


BRIEF REPLIES. 
SUBSCRIBER, Marion, Ind.—Reply will 
be published in June number. 
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AMONG THE BANKS. 


\s illustrating how little some lawyers, and 
even some judges, know about banking, the 
following actual occurrence, as_ related re- 
cently by an official of one of the savings banks 
in New York City, is of interest: 

“A man was on trial in the Court of General 
Sessions. It was alleged that he had swindled 
another man by giving a note payable at one of 
the savings banks in New York city in which he 
had no deposit. I was summoned into court as 
an expert witness. After being extensively 
questioned as to my knowledge of banking,both 
sides admitted that I was sufficiently qualified, 
and I was sworn in as an expert, and the follow- 
ing question asked me: ‘What is the custom in 
New York City in regard to the payment of 
notes by savings banks?’ This question was 
objected to, and a lengthy argument followed, 
one of the lawyers contending that the evidence 
sought to be brought out was competent, and 
the other, that it wasnot. Aftera full half hour 
of discussion, the judges finally decided to admit 
the question. My answer they received with as- 
tonishment. 

“ There ts no custom, Savings banks do not 


hay notes.” 


The following announcement was made pub- 
lic on April 29 and a copy was sent to every 
member connected with the New York Clear— 
ing House Association: 

“I beg to hand you herewith for your inform- 
ation the following resolution adopted by the 
Clearing House Committee. The preamble and 
first section were adopted at a meeting on April 
21, and the other sections on April 28, 1902. 

Resolved, That acting under authority given 
this commission by the amendment to the con- 
stitution adopted on October 14, 1890, and fur- 
ther amended December 21, 1896, the circular 
issued Novemter 6, 1899, be amended to read 
as follows: 

First—No institution shall be permitted to 
clear through any member of this association 
unless such institution shall have been in actual 
operation for at least ‘one year at the time of 
making the application. 

Second—No institution shall be cleared by 


any bank member of this association until it 
shall have been examined by the Clearing House 
Committee or some other committee of the as- 
sociation appointed for such a purpose. 

Third—Every institution which may hereafter 
be permitted to clear through a member of this 
association shall furnish a weekly statement of 
its condition to the manager, in same manner 
as weekly statements of non-members clearing 
through this association are now rendered, or in 
such form as may be prescribed by the Clearing 
House Committee. 

Fourth—Every institution which may _hereaf-* 
ter be permitted to clear through a member of 
this association shall be required to keep in its 
vaults such cash reserve to its deposits as the 
Clearing House Committee may determine. The 
percentage of such reserve, however, is not to 
exceed that required of banks, members of the 
Clearing House Association. By order of 


WILLIAM A. NASH, 
Chairman Clearing House Committee. 
WILLIAM SHERER, Manager. 


On the Ist instant the firm of Wilson & 
Stephens, which had been doing business at 41 
Wall Street since 1897, was dissolved by mutua! 
consent, Mr. Wilson retiring to accept the pres- 
idency of the Lincoln Trust Company now being 
organized and Mr. Stephens to form the. new 
firm of T. W. Stephens & Co., which will con- 
tinue the banking business formerly carried on 
by Messrs. Wilson & Stephens. The new firm 
is composed of Messrs. Thomas W. Stephens, 
Charles B. Ludwig and Henry G. Stephens, and 
is located at No, 2 Wall Street, in the First Na- 
tional Bank building. 


On April 30 Mr. R. W. Poor was elected 
President or the Garfield National Bank. This 
is a deserved recognition of merit by the direc 
tors of that institution. 

Mr. Poor began his banking career in the 
Littleton Nationa! Bank, Littleton, N. H., in 
1881. His ability was soon recognized, and he 
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was advanced to the cashiership in 1888, In 
November of that year, however, he resigned 
that position, coming to New York and accept- 
ing a position in the bank of which he is now 
president. In 1891 Mr. Poor was made assist- 
ant cashier, and in January, 1892, he was elect- 
ed cashier of the Garfield National. Thus, in a 
period of twenty-one years, a young man, pos- 
sessed of energy, ambition and ability, rises 
from a clerkship in a bank in a small town to be 
chief executive of one of the leading banks in 
the financial centre of the country. 

Contemporaneous with Mr. Poor’s advance- 
ment to the presidency, Mr. W. L. Douglas, the 
assistant cashier, was elevated to the cashier- 
ship—also, a well deserved promotion 

Mr. Douglas entered the Garfield Nationa! 
Bank in 1888, in the capacity of paying teller. 
In 1895 he was made assistant cashier, which 
position he has filled to the satisfaction of the 
officers and directors. 

The deposits of the Garfield National Bank in 
November, 1888, were $2,900,000. At the pres- 
ent time they are about $9,000,000, an increase 
of over 200 per cent. In April, 1901, the capital 
was increased from $200,000 to $1,000,000. In 
addition to this the bank has a surplus fund of 
$1,000,000 and a profit account of about $250,— 
ooo, both of which have been accumulated out 
of the earnings. The Garfield National is the 
largest and strongest banking institution in the 
great retail district of New York. 


On another page will be found a comparative 
statement of the associated banks of the New 
York Clearing House for the weeks ending May 
24, 1902 and May 25, 1901 respectively, showing 
the loans and deposits, with a computation of 
the proportionate increase or decrease in depos- 
its for the year. It isthe purpose of the Journal 
to publish these comparative statements each 
issue hereafter owing to the interest it has 
created among our readers, due, no doubt, to 
the interval of a year, instead of a week or month, 
elapsing between each comparison. Asthe de- 
posits in these reports are net, the actual con- 
dition of each institution can be seen at a glance 
with its proportion of increase or decrease. In 
some instances, the deposits show an extensive 
increase. The largest increase shown, is, how- 
ever, due to the merging of two banking institu- 
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tions into one, but this is not so of the next 
largest, which shows an actual increase of de- 
posits. 


The National Bank of North America, New 
York, has removed to the building formerly oc- 
cupied by the Bank of the State of New York 
previous to the consolidation of the two institu- 
tions, at the corner of William street and [x 
change place, 

The National Bank of North America occu- 
pied its former home, corner of Cedar and Nas- 
sau streets, for about fifteen years. In the last 
Official report to the Comptroller April 30, the 
deposits of the bank were $20,565,548; surplus 
and profits $2,027,729; the capital is $2,000,- 
000, 


The directors of the Gallatin National Bai 
have elected Samuel Woolverton president, t 
succeed the late Frederick D. Tappen, an 
George E. Lewis has been made the cashier t 
succeed Mr. Woolverton, 

Mr. Woolverton began his banking career as 
a messenger in the Fifth Avenue Bank in 1888 
He rose to the position of assistant cashier and 
later to that of cashier. In 1898 he was tendered 
the cashiership of the Gallatin National, whi 
he accepted. In fourteen years, therefore, is 
seen the rise of a young man possessed with 
the proper qualifications, from the lowest to the 
highest round of the banking ladder—from 
messenger to the head of one of the leading fi- 
nancial institutions of Wall street. 

Mr. Lewis, the cashier, began his banking ca- 
reer about twenty-three years ago in the Fourth 
National Bank of New York, passing through 
the various grades to an honored position. In 
December, 1901, he was made assistant cashier 
of the Gallatin, and upon Mr. Woolverton’s 
election to the presidency, Mr. Lewis was chosen 
cashier. 


The Federal Trust and Savings Bank of Ch 
cago will open for business on June 2 in the 
offices formerly occupied by the Union National 
Bank, which have been remodeled throughout, 
new furniture and fixtures replacing the old. 

The capital of this new institution is $2,000,- 
ooo. It will start out with $500,000 surplus 
paid in. The officers are: T. P. Phillips, presi 





AMONG THE BANKS. 


dent, Nathan G. Moore, vice-president, Charles 
S. Castle, Cashier, F. J. Scheidenhelm and E. L. 
Wagner, assistant cashiers, and Irving J. Stew- 
art, secretary. 


Thr Northwestern National Bank of Minne- 
apolis has absorbed the Metropolitan Bank of 
that city. The merger took place on the 11th 

March, , The capital of the Northwestern is 
hus increased from $1,000,000 to $1,200,000 

litssurplus from $400,000 to $450,000. Its 
leposits aggregate $8,150,000. The North- 

stern is one of the strongest financial’ institu- 
ns in the West. It has always paid 8 per 
ent. dividends on its stock. 

Since the absorption, the old quarters of the 
Northwestern National Bank in the Guaranty 
Building have been too small for its increased 
force, and the directors decided to erect a build- 

of its own. The bank has completed nego- 

ons whereby it secures the property on First 
Avenue South between the National Bank of 
Commerce building and Boutell Bros. Block, 
the handsomest bank 
buildings in the United States. 

The new bank building will be of Colonial de- 
sign, with great pillars, and a front of unusual 
The building will be two stories 
high in front, but the banking room will develop 
dome-shaped, to the full height of the building. 
The room will be artistically decorated, and in 
the arrangement, the most modern plans for 
he convenience of customers and employees 

be employed. 

Che property selected for the new building 
is known as the old Gale homestead. The Gale 
residence still stands on a corner of the lots, 
surrounded by business blocks. When built, 

Gale residence was thought to be well up- 

vn, but now it is in the center of the retail and 

ttice-building district. 

The location is therefore a very desirable one 

r the new home of the Northwestern National. 

t only is it in the business center, but this is 

center of the banking district as well. The 

uindation for the new building has already 

n laid, but the superstructure will not be be- 

in until next year, in order to give Mr. Ray- 

iond, the president, an opportunity to examine 

construction and arrangement of leading 

nk buildings in the large cities, a task which 
ness has so far prevented him from doing. 


mS 


erect one of 


will 


attractiveness. 
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Following are the officers of the Northwest- 
ern: J. W. Raymond, President, W. H. Dun- 


woody, Vice-President, E. W. Decker, Cashier, 
and Joseph Chapman, Jr., Assistant Cashier, 


The Union Trust Company of Pittsburg has 
increased its capital from $500,000 to $1,000,- 
000, and its surplus from $1,100;000 to $5,600,- 
ooo by the issuance of 3.000 shares of new 
stock of the par value of $100, to be sold at 
$1,000 per share. In Igo! 2,500 shares of a 
new issue were sold at $300 per share, and the 
stock soon afterwards rose to $720 per share. 
Such evidences of sound financiering are whole- 
some matters to record. The present officers 
of the company are as follows :—H. C. McEI- 
downey, president; A. W. Mellon, vice presi- 
dent; J. M. Schoonmaker, second vice presi- 
dent; H. W. Gleffer, treasurer; Scott Hayes, 
secretary; James S. Carr, assistant treasurer; J. 
H. Evans, assistant secretary; William Wylie 
Smith, second assistant secretary; William I. 
Berryman, trust officer. 


The statement of the Second National Bank 
of Pittsburgh for April 30, show that institution 
is still on the crest of the wave of prosperity. In 
the six months elapsing since its increase of cap- 
ital and surplus, considerably more than half a 
million dollars was added to its line of deposits, 
its undivided profits were increased by $50,000 
and its loans advanced nearly $600,000. The 
substantial growth of the Second National has 
become a feature of the splendid progress of the 
great banks of the Middle West, and the City 
of Pittsburgh may well be proud of such an in- 
stitution. Its deposits have passed the $12,- 
000,000 mark. 


The most magnificent train in the world is 
“the Lake Shore limited.” This train runs be 
tween Chicago and New York in twenty-four 
hours, and its equipment is all that science and 
modern mechanical skill can devise. In this pro- 
gressive age, when a man’s time is limited and 
business calls him from Chicago to New York, 
or from New York to Chicago, he should al- 
ways select the “limited” train, which not only 
affords him speed, but all the comfort and lux- 
ury to be obtained at any of the modern hotels 
in our large cities. The greatest speed and the 
greatest comfort are the two potent things 
which tell in favor of “The Lake Shore Lim- 
ited.” 
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The following table shows the loans and deposits of the associated banks, reported to 
New York Clearing House for the weeks ending May 25, 1901 and May 24, 1902, respectively; | 
gether with a computation of the proportionate increase or decrease of deposits for the year: 





— Loans. | Loans. | Deposits. Deposits. (Pr. Ct 
1901 1902 190I 1902 


Bank of N _ N. B. A. - § 18,860,000 $ 17,074,000 |$ 18,653,000 $ 17,322,000. . 
Manhattan Co 21,878,000 20,815,000} 27,525,000| 24,692,000 .. 
Merchants’ National 12:61 3,900 11,986,900 14,877,300 13,931,700). ... 
Mechanics’ National 14,432,000 12,527,000 15,131,000! 12,583,000}.... 
Bank of America 20.408,600 19,554,100} 22,558,100 
Phenix National 4.935.000 5,049,000 4,917,000 
National City 103,568,800 | 110,998,700 | 120,402,800 
Chemical National 24,485,500 24,492,000} 24,858,300 
Merchants’ Exch. Nat 4,976,800 4,890,800 5,541,500 
Gallatin Nat ae 9,722,900 8,720,100 8,353,100 
Nat. Butch. & Drov 1,012,400 1,530,600 1,250,300 
Mechanics & Traders’ 2,510,000 3,136,000 2,890,000 
Greenwich. ... 1,047,400 1,288,500 1,001,200 
Leather Mfrs.’ Nat 5,418,100 4.454,600 5,682,600 
*Seventh National 4,311,700 5,948,900 4,869,000 
American Exch. Nat.......| 32,352 30,903,000 | 30,085,000 
Nat Bank of Commerce... . 3 70,047,500 61,986,100) 62,119,600 
National Broadway 329, 6,999,300 5,152,100 6,272,400 
Mercantile National ,073,2 13,219,800! 14,776,400| 14,469,900 . .. 
i 2,888,100 3,586,700 3,871,400 
6,110,900 6,632,000 6,288,200 ... 
et Draven cia chivas 2,130, 2,102,400 2,827,700 2,837,900| .: 
+Nat. Bank of N. A 2,213,8 15,119,000} 12,540,300) 14,007,100 I! 
Hanover National. 3 45,951,600 | 53,485,900, 54,429,300 1.7 
Irving National ’ 4,542,000 4,337,000 4,689,000) 8. 
{National Citizens’ 3,275, 5,845,400 3,578,700 6,488,600 ¥ 
Y 2,835,800 3,288, 100 3,340,500 
6,266,2 6,439,200 eg me 6,676,300 .3-- 
Nat: Shoe & Leather 3,7 30,7 3,7 33,200 4,244,700 4,137,300 . . 2 
Corn Exchange 19,595,000} 21,664,000 136,000! 26,332,000 


. 3,1 1332, 
Oriental | 2,122,500 1,972,000 2,240,000 1,945,000 .. 
I 
7; 





Imp. & Traders’ Nat.......| 23,422,000 23,417,000 975,000 21,069,000... 
National Park 49. 183,000| 51,651,000 187,000 | 63,652,000. . 
i ati .321,400 1,236,400 1,590,000 1,400,900 ... 
Ps 97 2,000 19,970,100} 24,766,300; 21,760,600 .. 
Central National 10,699,000 10,219,000} 12,961,000! 13,016,800. 
Second National 9,769,000 9.578,000| 10,633,000 — e 
§First National ..++ | 43.947,900|] 74,371,700} 50,267,500 
N. Y. Nat. E) a 3,387,500 , 3,600,200 
Bowery 3-574,000 7 3,860,000 
N. Y. Co. National......... 3,900, 500 F 4,857,600 
German-American as 3,483,400 , 2 3,389,400 
Chase National .. | 36,467,400}  38,036,800| 43,263,000 
Fifth Avenue 9,622,300 “a 465,100} 11,104,100 
German Exchange......... 2,325,700 2,453,000 3,300,900 
Germania 3,009,800 2,940,000 4,594,700 
Lincoln National... 13,144,200 14,978,100} 15,781,100 
Garfield National ,837,2 8,069,500 8,053,000 
Fifth National 2,254, 2,2 2,345,300 
Bank of Metropolis. ,730, 3,000, 8,635,600 
West Side Bank 330, 3 3,118,000 
17,583,000 
Western National 5,948, 5 37,705, 42,865,500 
First National, Brooklyn... 402, 451, 4,659,000 
Liberty National 3,2 ,229, 6,328,500 
N. Y. Produce Exchange... 4,563,500 
New Amsterdam Nat 8,439,100 
Astor National : 4,117,400 
Hide & Leather National... ,896, ,078, 2,198,000 
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*Reorganized; capital increased. +tAbsorbed Bank of State of N. Y. {Consolidated with 
Ninth National. §Absorbed Nat. Bank of Républic. 





